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Dear READERS

AS WE WORK through a new year and close out the first complete volume of EEO Insight, we would like to
thank the readers, authors, reviewers, and editorial board members for all of your support. Together, we have
accomplished our mission to equip and inform the equal employment and affirmative action community. We
would like to continue to build and expand on our commitment to forge ahead and promote diversity, fairness,
and equity in our workplaces and communities. Over the past several months, the Obama administration has
confirmed its top officials and they, too, have the drive to improve equal employment in our country.

On February 24, 2009, Hilda L. Solis was confirmed as Secretary of Labor after being recommended by
President Obama on January 20, 2009. Prior to confirmation as Secretary of Labor, Secretary Solis represented
the 32nd Congtessional District in California, a position she held from 2001-2009. During those years, Solis
was dedicated to improving the lives of working families, protecting the environment, and expanding access to
affordable health care. A recognized leader on clean energy jobs, Solis authored the Green Jobs Act which
provided funding for “green” job training for veterans, displaced workers, at risk youth, and individuals in
families under 200 percent of the federal poverty line. The Department of Labor has implemented the
enforcement of the American Recovery and Reinvestment Act (ARRA) to protect workers who have lost their
jobs, to provide new training opportunities for workers looking to upgrade their job skills, and to create new job
opportunities in emerging sectors such as clean energy and health information technology. For more
information regarding ARRA please visit, http:/ /www.recovery.gov.

Patricia A. Shiu assumed the position of Director of the Office of Federa Contract Compliance Program
(OFCCP) in October of 2009. Shiu brings to her new position a passion for workplaces free of race and gender
discrimination as well as equality regarding family and medical leave. In 1983, Shiu joined the Legal Aid Society—
Employment Law Center in San Francisco, California as an attorney and has most recently served as their Vice
President of Programs. The OFCCP budget for the upcoming year has permitted Shiu to authorize the hiring and
training of over 200 new Compliance Officers. Together with the increase in OFCCP staff and her passion for equal
employment, we are sure to see an increase in the number and scope of compliance reviews under this administration.

This issue of EEO Insight will provide you with articles covering topics that the Administration has focused on
over the past several months. Selection decisions have been and will continue to be heavily investigated during
compliance reviews. This issue offers guidance on how to manage selection decisions and avoid adverse impact
findings (please see Managing the Inmpact Ratio Analysis: Strategies for Framing and Defending the Inference of Adverse Impact
in Selection Decisions and Strategies to Avoid Adverse Impact When Choosing a Test for Selection or Promotion). We also
investigate compensation matters at a deeper level (please see Digging Below the Surface: A Closer Look at Multiple
Regression Analyses). Finally, we offet to you a look at the history of the strong-basis-in-evidence standard that
became the center of the Riwi v DeStefano case and how the standard impacts your day-to-day employment
decisions (please see How Croson Studies can be used to Effectively Develop Defensible Diversity Initiatives in a Post-Ricei World).

We invite our readers to reach out to us (editor@eeoinsight.com) with suggestions on how we can strengthen
and improve EEO Insight. Authors are welcome to submit their work for consideration of publication in future
EEO Insight issues.

Y (o
C (

Christine Anthony

Shelli Johnson
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Managing the Impact Ratio Analysis:
STRATEGIES FOR FRAMING AND DEFENDING

THE INFERENCE OF ADVERSE IMPACT
IN SELECTION DECISIONS

Kyle C. Goodridge, SPHR | Citigroup, Inc.

The Office of Federal Contract Compliance Programs (OFCCP) increasingly successful enforcement of the

nondiscrimination provisions of Executive Order 11246 requires increased vigilance in the contractor

community as it pertains to the inference of acdverse impact in selection decisions. Moreover, OFCCP's re-

emphasis on affirmative action means that contractors must possess the tools necessary to defend against

the adverse impact indicator and assess the interaction between nondiscrimination and affirmative action.

This article discusses some of the methods equal employment and affirmative action professionals can use

tobuild aframework for analyzing adverse impact within the context of affirmative action.

INTRODUCTION

THE PAST several years have seen the Office of
Federal Contract Compliance Programs (OFCCP)
working to . . .concentrate Agency resources on
identifying and remedying cases of systemic
discrimination, thereby enabling the Agency to use its
resources in a more effective and efficient manner”
(US. Dept. of Labot, Employment Standards
Administration, 2008). With this approach, OFCCP has
refined its strategy for evaluating contractor compliance
with Executive Order 11246 (E.O. 11246), Section 503
of the Rehabilitation Act of 1973, and the Vietnam Era
Veterans Readjustment Assistance Act (VEVRAA).
Using the Active Case Management Directive (US.
Dept. of Labor, Employment Standards
Administration, 2008), OFCCP shifted its attention
away from affirmative action compliance (e.g. technical
requirements of the affirmative action plan, good faith

efforts, goal attainment) towards identifying contractors
whose employment practices have a negative impact on
job applicants and employees. Along with the Equal
Employment Opportunity Commission (EEOC),
OFCCPs efforts at identifying systemic disctimination'
have resulted in the recovery of over $67.5 million in
back pay, salary, and benefits for 24,508 workers in
fiscal year (FY) 2008. Remarkably, 99% of the damages
recovered were collected in cases of systemic
discrimination (US. Dept of Labor, 2009). These
results represented a 133% increase in the financial
remedies recovered by OFCCP since FY 2001 and
clearly demonstrate that OFCCP has “stepped up its
game” in terms of its enforcement practices. It should
be noted that the reporting strategies have significantly
changed from FY 2008 to FY 2009 resulting in a
dramatically lower FY 2009 financial remedy value. It is
expected that the strategies used for FY 2009 will
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continue to be the reporting method used under the
current Administration.

Although OFCCP does not publish detailed data
analyzing its enforcement results, research of FY
2007 enforcement statistics by Cohen and Dunleavy
(2009) found that the vast majority (90%) of OFCCP
audits resulting in financial remedies were the result
of hiring discrimination. While the authors concede
that the FY 2007 findings were the culmination of
audits that may have begun prior to the advent of
OFCCP’s systemic discrimination initiative, these
results, coupled with OFCCP’s Active Case
Management and Systemic Discrimination efforts,
suggest that hiring discrimination will continue to be
an important area of focus in the future.

In light of OFCCP’s increasingly successful approach
to the investigation of hiring practices, this article will
discuss the primary method used by OFCCP to bring a
chatge of discrimination—adverse impact—and will
propose strategies contractors may use to position its
impact ratio analyses (IRA) towards minimizing or
eliminating the inference of adverse impact that may be
presented during the course of a compliance evaluation.

Because OFCCP’s focus has been on hiring activity,
this article will direct most of its attention on
managing the inference of adverse impact in hiring,
However, this article will also briefly discuss strategies
contractors may use in managing adverse impact in
promotions and terminations. In closing, this article
will look at where OFCCP is today with its shift back
toward affirmative action compliance and what
contractors might expect as a result of this change,
particulatly in light of Active Case Management and
the Systemic Discrimination Initiative.

ADVERSE IMPACT:

DEFINITIONS AND CONTEXT

Although the reader is undoubtedly aware of what
adverse impact is, it is worthwhile to provide a
definition here to ground our discussion on what
can be done to manage it.

Adverse impact. A substantially different rate of
selection in hiring, promotion, or other employment
decision which works to the disadvantage of members of
a race, sex; or ethnic group. >
For the purposes of the Uniform Guidelines on
Employee Selection Procedures (UGESP), the
“substantially different rate of selection” is triggered
at 80%:
Adverse impact and the “four-fifths rule.” A selection rate
Jfor any race, sex;, or ethnic group which is less than four-
Jifths (4/5) (or eighty percent) of the rate for the group with
the highest rate will generally be regarded by the Federal
enforcement agencies as evidence of adverse imjpact, while a
greater than four-fifths rate will generally not be regarded by
Federal enforcement agencies as evidence of adyerse impact.
Smaller differences in selection rate may nevertheless
constitute adverse impact, where they are significant in both
statistical and practical terms or where a user’ actions have
disconraged applicants disproportionately on grounds of
race, sex; or ethnic group. Greater differences in selection
rate may not constitute adverse impact where the differences
are based on small numbers and are not statistically
significant, or where special recruiting or other programs
cause the pool of minority or female candidates to be
atypical of the normal pool of applicants from that group.
W here the user’s evidence concerning the impact of a
selection procedure indicates adverse impact but is based
upon numbers which are too small to be reliable, evidence
concerning the impact of the procedure over a longer period
of time and) or evidence concerning the imgpact which the
selection procedure had when used in the same manner in
similar circumstances elsewhere may be considered in
determining adverse inpact. W here the user has not
maintained data on adverse impact as required by the
documentation section of applicable guidelines, the Federal
enforcement agencies may draw an inference of adverse
imipact of the selection process from the failure of the nser to
maintain such data, if the user has an nnderutilization of
a group in the job category, as compared to the group’s
representation in the relevant labor market or, in the case of

jobs filled from within, the applicable work force. >
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When considering the adverse impact definition
and how UGESP characterizes the 80% standard, it
is critical for the contractor to not only be mindful of
the standard but, mote importantly, to understand
how the standard is applied during a compliance
review. Areas of interest to OFCCP can be identified
in the above subsection and contractors should be
knowledgeable of the strategies OFCCP will use to
assert that selection rates of less than 80% -
significant or not - means that there is adverse impact
in the selection process.

In terms of OFCCP strategy, Cohen and
Dunleavy’s (2009) research shows that tests of
statistical significance were the standard of
measurement used to determine adverse impact in
95% of settlements. Cleatly, the use of statistics is a
wise and prudent strategy for evaluating an inference
of adverse impact and UGESP suggests as much in
the Supplement Q&A to the Guidelines at Question
224, However, contractors should keep in mind that
sole reliance on statistical tests catries a risk of error
(finding a non-significant difference between
selection rates and inferring that there is no adverse
impact). Zedick (2009) articulates this concern in
light of UGESP’s statement that “smaller differences
in selection rate may nevertheless constitute adverse
impact, where they are significant in both statistical
and practical terms or where a user’s actions have discouraged
applicants disproportionately on grounds of race, sex, or ethnic
group” (p. 6)(emphasis added). Moreover, non-
significant adverse impact may not be sufficient to
disprove the inference when . . .the user had not
maintained data on adverse impact as required by the
documentation section of applicable guidelines . . . if
the user has an underutilization of a group in the job
category, as compared to the group’s representation
in the relevant labor market or, in the case of jobs
filled from within, the applicable workforce.” (p. 6)
Therefore, contractors should be prepared to address
the adverse impact indicator, regardless of its
statistical significance.

STRATEGIES FOR MANAGING THE
IMPACT RATIO ANALYSIS

OFCCPs increased focus on the nondiscrimination
provisions of E.O. 11246 requires contractors to give
careful consideration to their IRA for it is highly
likely that OFCCP will take a particular interest in
employment transactions during the compliance
review. Additionally, contractors must become more
pro-active in the evaluation of these employment
practices so that questions of adverse impact are not
discovered at the point of the compliance review.
With that in mind, the following outlines strategies
contractors can use not only to frame IRA results for
OFCCP but also enhance the contractors own self-
evaluation practices per 41 CFR 60-2 (b) — (d).

TERMINATION ANALYSIS

UGESP requires that each step of the selection
process must be analyzed for impact when adverse
impact is indicated in the overall selection system.>
When analyzing adverse impact in terminations, the
same logic should apply wheteby the contractor
should analyze the organizational and individual
behaviors that lead to the termination of
employment. By taking this approach, the contractor
can be prepared to articulate differences in
termination rates between between men and women,
minorities and non-minorities, and between
racial/ethnic subgroups. This strategy has particular
significance in light of current economic conditions
and the mass downsizings, layoffs, and business
reorganizations that have resulted. That said, current
laws such as the Worker Adjustment and Retraining
Notification Act (WARN)® and court rulings” have
provided contractors ample motivation to analyze
termination decisions carefully. Regardless of case
law and statutory requirements, contractors must be
able to support termination decisions with rationales
that are unbiased. A good strategy in crafting the
rationale should be to first make distinctions in the
type of terminations to be analyzed. To that end, the
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contractor should separate terminations into four
categories: employee-initiated (voluntary), employer-
initiated (involuntary), reductions in force (RIF), and
overall terminations (voluntary, involuntary, RIF). It
is recommended that reductions in force be analyzed
separately, even though they are typically involuntary,
because they represent business decisions not directly
related to the employee (although an employee
ctiterion, such as performance, may be used to
categorize employees slated for the reduction).
Moreover, the RIF populations sometimes include
employees who volunteer for the reduction (in
exchange for eatly retirement, severance). For most
readers, this approach will be quite familiar, so what
follows are some suggestions on how to look at your
data once you've categorized the terminations.
® Do not assume that voluntary terminations
absolve you from responsibility. Even though an
employee may have voluntarily terminated
employment, keep in mind that the context of the
termination is still important. If overall adverse
impact is indicated, the contractor should ensure
that the voluntary terminations were not the result
of workplace factors that cause women and
minotities to disproportionately exit.
W Involuntary Terminations (without RIFs). These
analyses should always be conducted with special
cate since they are usually the result of an
antecedent which led to this outcome. In this
sense, analyzing involuntary terminations should
be approached much like the analysis of adverse
impact in hiring whereby the policies, practices,
and procedures leading up to the termination are
assessed for fairness.
B Reductions in Force. As discussed, RIFs
typically involve the establishment of business-
based (¢.g., reorganizations, expense management)
or employee-based (e.g., performance, tenure)
criteria to determine who will be slated for
downsizing. Although these criteria may be facially
neutral, the contractor should know how these

ctiteria impact protected groups. As with other
involuntary terminations, employee-based criteria
should be evaluated carefully and never assume
that RIFs are not germane to the discussion of an
inference of overall adverse impact.

B Other terminations. To ensure a complete
analysis, other termination conditions such as
retirees or divestiture often can be removed from
the IRA but should also be vetted for impact.

PROMOTION ANALYSIS

OFCCP regulations® define a job group as a category
of job titles with similar wage rates, content, and
opportunity for advancement. Following this
definition, any increase in wages, job duties or other
changes in employment status may represent a
promotion for purposes of adverse impact analysis
or goal attainment. For many contractors, increases
in wages, job duties, or responsibilities are often
reflected in an increase in pay grade. However, local
business practices may not recognize a simple
increase in grade as a promotion. On the other hand,
the job evaluation process may reassign a position to
a higher grade and the incumbent in the re-evaluated
position may not be considered promoted in light of
the reclassified position. It is within this context that
the EEO/AA specialist must determine what a
promotion actually is by reconciling job changes—
within the parameters of the job group definition—
and local business practices. For many contractors,
this reconciliation represents a significant challenge
in that there is usually a strong disinclination for
having compliance requirements driving business
practices. Nevertheless, it is vital that the EEO/AA
specialist partner with human resources and the
business in an effort to best define a promotion that
satisfies business objectives and works within the
context of the job group definition. Absent a
common definition, it is impossible to accurately
calculate adverse impact in promotions or progress
toward goal attainment.
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In addition to the challenge of simply defining a
promotion, strategizing the promotional adverse
impact must also consider promotions that are the
result of internal hiring practices (competitive
promotions) and those which are non-competitive.
For competitive and non-competitive promotions,
promotional ctiteria must be clearly defined (eg.
performance, tenure) valid, and unbiased. However,
these promotions differ in that employees may self-
nominate in the case of competitive promotions via
an internal job positing system and non-competitive
promotions are usually the result of an external
management decision. Therefore, assessment of the
promotional adverse impact should, where possible,
segregate these promotion types in an effort to
isolate the appropriate promotion pools. From that
point a more accurate adverse impact analysis can be
petformed and communicated to OFCCP.

Promotions tend not to receive much attention
during compliance reviews due to the challenge of
analyzing the non-transfer movement of employees
within and between job groups which is often a
function of the contractor’ inability to articulate the
organizational context from which the promotion is
conferred. While it is usually easy to identify who was
promoted, the promotion transaction often lacks the
procedural foundations that typically suppott hiting or
termination decisions. As a result, the OFCCP often
gives up on promotional IRAs as a line of inquiry and
the contractor breathes a sigh of relief because it avoids
the challenge of preparing a cogent promotion analysis.

Leveraging the aforementioned strategies for
analyzing promotional IRAs can be a good first step
in organizing the employee data so that the
promotion analysis can be attempted. But, regardless
of the strategies contractors may use, contractors will
do well to craft meaningful approaches to the
promotion IRA in advance of OFCCP directing its
attention to this area. Keep in mind that with
OFCCP’s renewed emphasis on affirmative action,
goal attainment will likely receive more attention in

the coming years and contractors will need to be able
to explain promotional activity clearly. More
importantly, however, is the opportunity effective
promotional analysis creates in support of the
contractor’s overall diversity agenda through the
development of an analytical framework by which
internal applicant pools can be built and analyzed.

APPLICANT ANALYSIS

Applicant and hiring activities are the greatest areas
of focus and success by OFCCP and, as such, are the
areas of greatest interest to the contractor. Because
there can be many factors to consider when analyzing
hiring activity, the contractor is obligated to analyze
each component individually when overall adverse
impact is indicated. To that end, the following
outlines some of the most common factors and
discusses how they are framed within the context of
the Internet Applicant Rule.

The first step in analyzing the hiring adverse
impact is ensuring that the applicant pool is accurate
within the definition of the Internet Applicant Rule.
With that, what follows are a few things to keep in
mind when developing the pool.

Expression of Interest.

At this stage of the process, the issue relative to adverse
impact is one of determining who has entered the
applicant pool. For most contractors, this usually means
having an effective intake (Z.e. requisition
management/job posting) system that tracks
expressions of interest against specific, open positions.
An effective intake system also supports the
recordkeeping requirements and the affirmative action
requirement to post certain open positions with the
State Employment Service. An effective intake system
can also aid in structuring the IRA in situations when
combining multiple requisitions for the same or similar
position is advisable or necessary or when analyzing the
applicant pools for positions that ate filled on a regular
basis, such as positions with high turnover or for job
postings that are open for a long petiod of time.
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Considering the Applicant and Basic
Qualifications.

Although these parts are separate prongs in the
Internet Applicant definition, they typically operate
together. Many applicant tracking systems (ATYS)
feature functionality whereby a position description
is affixed to a requisition/job posting and job
candidates may express interest in the position based
on a perception of their qualifications. Then, the
system or recruiter can consider the application as
the first step in assessing basic qualifications. This
two-part process is ctitical to how the adverse
impact analysis is structured because it determines
who is in the applicant pool based on the
contractor’s control. Therefore, it is of utmost
importance that the contractor be able to articulate
who was considered and, most importantly, how the
candidates’ qualifications compared to the stated
qualifications in the position description and what
criteria was used to advance or disqualify the
candidate. Given the criticality of these stages in the
selection process, EEO/AA specialists should be
working closely with their staffing and recruiting
partners to ensute that effective requisition
management and screening protocols are in place so
as to meet the internet standard.

Candidate Removes Him/Herself from

Further Consideration.

This prong of the standard is straightforward but is
important to recordkeeping requirements in terms of
being able to demonstrate who withdrew from the
selection process and for what reason.

Adherence to the Internet Applicant Rule, of
course, will not guarantee that you will have no adverse
impact. However, following the rule and
understanding its components relative to your hiring
practices will assist your adverse impact analysis since
the rule can provide the contractor with the contextual
framework within which hiring decisions were made.
With that structure in place, analysis can now be
directed toward identifying and describing the data

points that can be used to demonstrate that hiring
decisions do not adversely affect protected groups.

CONTRACTOR—KNOW THY DATA

Upon receipt of applicant and hiring data,
expetienced EEO/AA professionals often recognize
adverse impact before any analysis is conducted. At
this point the process involves deconstructing
applicant flow and hiring decisions to understand
what caused the adverse impact. While following the
Internet Applicant Rule provides an analytical
foundation for assessing selection activity, one of the
most important things the EEO/AA specialist can do
in strengthening that foundation is to work closely
with staffing professionals and other human resources
partners to understand selection practices and
selection decisions and work with business clients to
become knowledgeable of the business’ labor
requitements. Additionally, the EEO/AA specialist
must have a thorough understanding of the
contractor’s ATS and how it is used to record the
creation of a job opportunity, how it announces that
opportunity (internally and externally), what recruiting
and selection data the ATS collects, and how it tracks
candidates through the selection process.

In terms of recording the creation of the
opportunity, the EEO/AA specialist should be
familiar with the requisition/job posting process: of
particular interest are the accuracy of the job
description and an understanding of the requisition
life cycle. In terms of the job description, the
EEO/AA specialist should be satisfied that the
stated qualifications accurately reflect job duties. This
knowledge provides the foundation of who meets
the basic qualifications per the Internet Applicant
Rule. Concerning the requisition life cycle, the
EEO/AA specialist should be able to answer certain
questions on how requisitions are managed. Are
requisitions discrete events (one unique job
opportunity per requisition)? Can multiple
requisitions be opened for the same position
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(important for requisition-level analysis of selection
activity)? Does the requisition stay open for positions
filled on a regular basis, thus requiring analyses to
identify the appropriate time parameters of the
applicant pool? By answering these questions, the
EEO/AA specialist can begin to sort and organize
the applicant data in an effort to construct
meaningful applicant-to-hire ratios.

In terms of data collection and tracking, the
EEO/AA specialist should be familiar with the data
points that can be used to defend the adverse impact.
For example, data on sourcing can demonstrate that
the contractor is taking affirmative action to ensure a
diverse applicant pool. Additionally, accurate data
points on the stages of the selection process (e
screen for basic qualifications, testing, interview) are
invaluable tools for analyzing how job candidates fall
out of the applicant pool and aid in isolating stages
of the process where additional adverse impact
analyses are required.

Effective analysis of the selection process is a task
whose purpose cannot be understated. For all that
this article has discussed, the ability to effectively
analyze the multiple components of employment
transactions is the essential tool the EEO/AA
specialist must possess to successfully defend the
inference of adverse impact and to demonstrate that
the contractor takes affirmative action to ensure
equal employment opportunity. Absent this tool or
the ability to obtain it, any effort to strategize or
frame the adverse impact analysis will be
compromised from the outset. As a result, OFCCP
will be left with no option other than to conclude
that any impact ratio less than 80% constitutes
adverse impact and potential discrimination.

Not only must the EEO/AA specialist be
knowledgeable about the data points relevant to each
stage of the selection process, s/he must understand
what they mean. That is, the EEO/AA specialist
should be aware of not only recruiting results or
sources, but also recruiting strategy; the EEO/AA

specialist should also understand how each stage of
the selection process was validated to ensure that the
stages appropriately predict success on the job.

Lastly, when considering the IRA, a decision must
be made regarding the use of internal applicant and
hire data. While UGESP is silent on the requirement
to use internal applicants and hires in the calculation
of adverse impact, in most cases internal and external
applicant pools are distinct enough to warrant their
separation. Usually, internal applicants are sourced
differently, they may have advance knowledge of job
opportunities, and they may have the natural advantage
of being internal candidates (vz. institutional
knowledge, may be able to bypass some selection
stages). Additionally, keep in mind that internal hires
may also be considered promotions in instances where
the candidate obtains a position higher than the
current level. As a practical mattet, it is recommended
that internal selections be segregated from external
selections, in the first instance, with the understanding
that all pools may be combined to support a defense
against the inference of adverse impact.

AFFIRMATIVE ACTION AND
NONDISCRIMINATION

In the past, OFCCP has treated the
nondiscrimination and affirmative action
requirements of E.O. 11246 as two faitly distinct
constructs, as reflected in its enforcement history.
For example, the Bush Administration’s OFCCP
emphasized nondiscrimination, as seen in Active
Case Management and the Systemic Discrimination
Initiative. Conversely, the Clinton Administration’s
OFCCP focused on affirmative action compliance. In
turn, contractor compliance efforts also have been
directed in a similar fashion. Today, the Obama
Administration’s OFCCP has indicated that there will
be a renewed emphasis on affirmative action (e.g.
recruitment and outreach; Sec 503 and VEVRAA
compliance; goal attainment). This shift, however,
should not be construed as OFCCP retreating from
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its nondiscrimination enforcement efforts, ot,
adverse impact. In fact, it is reasonable to assume
that, in light of OFCCP’s enforcement successes,
contractors should be prepared to understand the
interaction between nondisctimination and
affirmative action. This may be especially true as it
pettains to goal attainment and adverse impact to the
extent that disproportionate rates of selection have a
deleterious effect on goal attainment. In other words,
contractors should consider OFCCP’s new emphasis
to be another potential tool in its effort to enforce
nondiscrimination in employment and should plan
their compliance activities with that in mind.

CONCLUSION

OFCCP’s increased efforts to enforce
nondiscrimination in employment means that
government contractors must be pro-active in
ensuring that their selection practices are valid and

fair. Furthermore, renewed emphasis on affirmative
action compliance suggests that OFCCP will
investigate contractor compliance with an integrated
approach not before seen in the contractor
community. As such, contractors must have strategies
in place that take into account the interaction
between affirmative action and nondiscrimination. By
taking this approach, contractors will be able to
position their IRA towards minimizing or eliminating
the inference of adverse impact.

This article has offered a few suggestions on what
strategies contractors may use to manage the adverse
impact indicator. However, close collaboration with
human resources and business partners is the
necessary ingredient for success. Only through
effective partnerships will the contractor be prepared
to address questions concerning adverse impact and
affirmative action that may present themselves during
the compliance review. 3
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Digging Below the Surface:
A CLOSER LOOK AT

MULTIPLE REGRESSION ANALYSES

Desireé Throckmorton | Biddle Consulting Group, Ine.

Companies are under a great deal of pressure to explain and defend decisions made regarding
employee compensation. With renewed attention from the Lilly Ledbetter Fair Pay Act, the proposed
Paycheck Fairness Act, and the Office of Federal Contract Compliance Programs (OFCCPs) continued
efforts during audits, human resource professionals are being pushed to conduct statistical analyses

of their compensation practices that go well beyond the earlier practices of looking at pay grades
and average salaries. Through court precedent and the recent OFCCP guidelines regarding
compensation, the use of multiple regression has become one of the accepted tools in the industry.
The goal of this article is to highlight the complexities of multiple regression and explain

considerations that should be made prior to conducting the analysis and making pay changes.

OVERVIEW
In today’s equal employment opportunity (EEO)
compliance environment, human resource (HR)
professionals are feeling increased pressure to analyze
their company’s compensation systems to identify
possible discrimination. Traditionally, HR training and
education does not include the use of advanced
statistical tools such as multiple regtession analysis or
independent samples t-tests. This lack of statistical
expertise is especially problematic when the current
statistical tool endorsed by the Office of Federal
Contract Compliance Programs (OFCCP) for
compensation analysis, as detailed in the Voluntary
Guidelines for Self Evaluation of Compensation
Practices (p. 35121), is multiple regression (hereinafter
referred to as “regression”).

Federal contractors are required to analyze their
compensation system on, at least, an annual basis to

determine whether gender, race/ethnicity based pay
disparities exist. Additionally, the Lilly Ledbetter Fair
Pay Act (Ledbetter), which was signed into law by
President Obama, will compel employers to carefully
scrutinize their entire compensation practices to
ensure they are free from discrimination.
Furthermore, OFCCP has announced publicly that
uncovering unfair compensation discrimination is a
priority. With that, and with Ledbetter opening new
avenues for pay equity complaints, the HR
community is being forced to learn about advanced
statistical techniques for conducting compensation
analyses, such as regression.

Regression is a complex and powerful statistical
tool that can help determine whether observed
disparities in pay are due to legitimate job-related
factors or, if after controlling for such factors, the
disparities appear be related to protected
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characteristics such as gender or ethnicity. The
purpose of this article is to accomplish three goals.
The first is to provide insight into setting up and
conducting proper compensation analyses using
regression. The second is to illustrate the importance
of interpreting the results of a regression analysis
correctly. Finally, the article will underscore the reality
that it is much easier to conduct (and interpret)
regression analyses incorrectly than it is to conduct
them correctly. A qualified professional with
experience using regression to identify pay disparities
should be involved in the development of the
statistical model and in the interpretation of the
results. Given the potential repercussions of finding
problem areas that don’t exist, or worse yet, missing
problem areas that do, having a second set of eyes
assisting in the analysis begins to make a lot of sense.
Included here are a series of key items that a
practitioner should consider when utilizing regression
as a tool for conducting advanced pay equity analyses.
While the items discussed below ate not intended to
be an exhaustive list of how to prepare for regression
analyses, a better understanding of the concepts will
help a contractor have confidence in their findings.

GOOD RECORDKEEPING IS CRITICAL
Contractors with inadequate recordkeeping provide
an easy target for OFCCP. The Compliance Officer
may ask a simple question, “Do you have
information X to explain compensation decision Y?”
If the employer’s response is, “No” or if inaccurate
information is provided to the OFCCP then there is
a setious recordkeeping issue even before analyses
are conducted. The issue of absent or flawed data is
pervasive among most Human Resources
Information Systems and Applicant Tracking
Systems. Typically, the responsibility of
recordkeeping lies with the HR professional and their
often limited resources. With proper recordkeeping
fundamental to compensation analyses, it is crucial
that HR professionals have access to the necessary

data. This need for comprehensive and accurate
recordkeeping only increases with the passing of
Ledbetter. This Act establishes that the 180-day (or
300 days depending on the state jurisdiction) statute
of limitations for filing claims of unlawful pay
discrimination resets each time an employee receives
a paycheck. For companies with more than 150
employees, the regulations require that Federal
contractors retain records for two years from the date
of the employment decision. However, with
Ledbetter this means that companies will need to
retain records for a longer period of time and in
more detail than ever before. The recordkeeping
required by Ledbetter will be a challenge to most
companies because it will require retention of
detailed records concerning pay decisions (including
reasons for starting salaries) as well as information
regarding performance appraisals for a potentially
unlimited amount of time.

To explain pay disparities within jobs, an employer
would likely be required to preserve detailed
employment records such as prior salary, tenure
within the industry, level of education, defensible
performance scores and more for each employee.
More often than not, employers do not collect
and/or retain this type of information, at least not
electronically. While most employers will likely have
hire date and perhaps performance scores, the more
pertinent explanatory data is far less likely to be
available in a readily-analyzable format. Regression
utilizes these explanatory variables and more to
statistically explain pay differences. If the relevant
data has not been tracked or retained, then the value
of the analysis could be extremely limited.

The accuracy of the data is another key point that
deserves consideration. If the data is inaccurate or
incomplete then regression may not provide
meaningful results. One of the assumptions of
multiple regtression is that valid data is available for all
employees for each variable included in the
regression model. If data is missing for an employee
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for one or mote of the explanatory variables being
used to model compensation, that employee will be
dropped from the analysis. This becomes especially
important when dealing with either small sample
sizes or large amounts of missing data. For example,
if 20 females are employed in a particular job title
and education data is missing for 10 of them, half of
the female employees would be dropped from the
analysis. This situation leads to invalid and
indefensible results.

One way of addressing this issue of missing data is
to perform what is called “data imputation.” To
impute data means estimating missing data based on
available data. For example, one technique that could
be used in the situation above would be to calculate
the average education of females who have valid data
and then “replace” or “impute” that value to those
with missing data. The problem with imputing data is
that there is no way of knowing if the employees were
assigned accurate values of the variable. Therefore,
the results will be highly questionable and likely will not
stand legal scrutiny. The author does not encourage
imputing data. Rather, if valid data cannot be
gathered for all employees (ot nearly all employees)
for a specific variable, it is recommended to exclude
that variable in the regression analysis. This is the
only way to have confidence in the results obtained.

CHOOSING THE CORRECT VARIABLES
In an ideal situation where clean and accurate data
are available, the next step is to choose the variables

that a company would expect to predict employee
compensation. It is common to begin the analysis
with readily-available variables that are universally
applicable across all (or most) job titles, such as
tenure and performance. From there, the user can
run the initial analysis to identify problem areas that
exist after accounting for tenure and performance. If
problem areas remain, it is recommended that the
user identify additional explanatory variables for just
those analyses where tenure and performance were
not sufficient to explain the differences. To be
precise, these additional variables should be specific
to the job(s) being analyzed and it should never be
assumed that one set of variables will apply to all
jobs. For example, it may be appropriate to consider
education as an explanatory variable for particular
jobs, but certainly not for all jobs. Be wary of
approaches that suggests including all variables for all
jobs regardless of their statistical value without
considering the variety of jobs within the company.
As previously mentioned, it is important to first
evaluate the variables used in the analysis. Are they
significant predictors of pay? Can their inclusion be
supported by company policies? One technique to
accomplish this is to correlate salary with each
explanatory variable. Examining a scatterplot of
compensation and each predictor variable is an
appropriate technique for determining which
variables affect compensation. See Table 1 for a
sample correlation matrix that shows a statistical
relationship between Tenure and Salary. The p-value

Table 1: Correlation between Tenure and Salary

CORRELATION Salary

Tenure Pearson Correlation Coefficient .918**
Sig. (2-tailed) .000
Sample Size 1591

**The correlation is significant at the 0.01 level (2-tailed).
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for the correlation (p=.000) is well below the .05
threshold for being considered significant, therefore
there is a statistically significant relationship between
tenure and salary. The closer the Pearson Correlation
value is to either -1.0 or 1.0 the greater the
correlation. Notice that the correlation in Table 1 is
positive and close to petfect — as tenure increases, so
does salary. In other words, the longer an employee is
with the company, the more money they tend to make.
Conceptually, an HR manager may assume that
performance would be a reliable predictor of pay;
however, a statistical analysis may reveal otherwise.
Therefore, it is important to determine whether each
variable correlates with salary. HR professionals should
have the ability to recognize the importance of
correlating the variables with pay, or have the ability
to interpret the results correctly. It is also important
to remember that certain variables may be more
subjective than others and are therefore likely to be
held to additional scrutiny by OFCCP. For example,
if performance scores are used to explain differences
in compensation, the employer should expect
OFCCP to investigate whether the performance
scores themselves are Zainted (i.e., disctiminatory).
This is not to say that performance scores fail to
predict compensation, but rather that they must be
non-disctiminatory to be used to explain
compensation. And, rather than just evaluating
average differences between groups on performance
scores, complex multiple regression techniques—
known as moderated multiple regression
(MMR)—are required to determine whether
petformance scores do in fact operate differently
between groups with respect to predicting pay.
According to OFCCP’s Federal Register [nterpreting
Nondiscrimination Requirements of EO 11246 With
Respect to Systemic Compensation Discrimination, (p.
35138), it is not appropriate to use tainted variables
to defend pay decisions. This means that how the
explanatory variables relates to both pay and the
protected vatiables (e.g., gender/race) should be

examined to be sure they are not discriminatory. This
is another important layer of regression analysis that
needs to be considered. The appropriateness of the
selected variables can be determined by using MMR
to evaluate the “interaction” between gender or
minority status and each predictor variable.

EXPLORE THE DATA FOR POSSIBLE
INTERACTIONS

As mentioned above, OFCCP’s Federal Register
regarding Respect to Systemic Compensation Discrimination
(p. 35124) declares that any variables used to explain
differences in compensation cannot themselves be
discriminatory. Such variables are often referred to as
being tainted. In regression analyses, users can
investigate whether variables are potentially tainted or
not by reviewing their interactions. An interaction is
said to exist when the relationship between a
predictor and salary is different across levels of some
other variable such as gender or ethnic group.

In regression, the “main effect” is the relationship
between each single explanatory variable with salary.
“Standard regression models that include only ‘main
effects’ are forced to assume that these [predictor]
variables impact all the employees in the group in the
same way” (Biddle, 2000). This assumption, however,
is not always correct. An example of this is when
compensation is predicted by tenure, but where each
year of tenure means something different for men
versus women (e.g., men receive an additional $500
per year of tenure while women receive only $400).
Even if a protected variable such as gender or race is
not itself a significant contributor to salary
differences, employers should be aware of such
significant interactions because they too can be
considered indicators of potential discrimination.

Graph 1 below exhibits an interaction where males
and females are compensated differently based on
their tenure. Notice that during the eatly years of
employment females are paid noticeably less than
males for the same tenure. More specifically females
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who have been with the company for approximately
2.5 years are paid around $5,000 to $10,000 less than
males with roughly the same tenure. Meanwhile
during the higher years of tenure males are paid
noticeably less than females. Over time the
compensation of females surpasses that of males. It
is useful, therefore, to analyze compensation data to
identify such interactions.

As a safeguard against interpreting statistics out of
context, OFCCP typically gives serious consideration
to anecdotal evidence to support any position they
may take regarding the results of a regression analysis
(Compliance Manual, at Section 7D05(e)). This
means they are likely to conduct a cohort analysis to
further explain statistical results. A cohort analysis is
a non-statistical comparison of the employees who
were associated with the compensation disparity.
Employers can protect themselves by conducting
these proactive internal analyses to determine why
these interactions may be occurring,

A forthcoming book by Nooren and Biddle (in
press) titled, “Compensation Analyses: A
Practitioner’s Guide to Identifying and Addressing
Compensation Dispatities” explains how to use
MMR to investigate tainted variables more in depth.

MISUSE OF VARIABLES

There are additional considerations to make after the
data have been deemed complete and accurate but
before analyses are begun. For example, have the

variables been coded properly? Some variables are
not appropriate for use in statistical analyses because
the values do not represent a true number (.., they
are measured on a nominal scale). Ethnicity is an
example of a relevant variable (it represents a
protected characteristic) that is appropriate to include
in a compensation analysis. However, users cannot
calculate an “average ethnicity” even if each ethnicity
is associated with a number (such as 1=Caucasian,
2=African American, 3 = Hispanic, 4 = Asian, 5 =
Native American) because ethnicity is 2 nominal level
variable. A nominal level variable is the least precise
level of measurement and it is not approptiate for
use in complex mathematical calculations unless such
data are coded appropriately, as described below.
Nominal level variables simply provide a name or
label rather than a value that is considered a number
with an absolute zero or other properties with
quantitative meaning,

It is possible to utilize ethnicity and/or gender in
regression but a technique referred to as “dummy
coding” must be used. Dummy coding refers to a
process where variables are recoded into a
dichotomous variable, such as 1 = non-minorities
and 0 = minorities. When dummy coding is
employed, it results in a special case variable that is
appropriate for regression. The key point is that it is
a common mistake to misuse data in regtession.
Misusing variables can result in meaningless or
misleading analyses.

Graph 1: Scatterplot of Salary by Tenure by Gender
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Multicollinearity is a technical term for what
happens when two or more explanatory variables in a
regression model explain the same variance. In other
words, two or more of the explanatory variables are
either perfectly or nearly perfectly correlated with
each other and therefore are explaining the same
variation in compensation. While it might seem
logical to include as many variables as possible to
explain as much of the expected pay as possible, the
reality is that it could do more harm than good if
those variables are redundant. OFCCP specifically
cautions federal contractors regarding
multicollinearity in the Federal Register regarding
Respect to Systemic Compensation Discrimination (p. 35131)
stating that when two variables are significantly
correlated the accuracy of the regression model’s
prediction of compensation becomes less precise.

Statisticians tend to agree that it is ideal to explain
the most variance with the least amount of variables.
If tenure, as defined as the time the employee has
been with the company, greatly impacts how a person
is paid, then zenure would hopefully account for the
most variance in a regression model. Additionally, the
variable #ime-in-job, as defined as the time the
employee has been in their current position, can be
added to the regression model to help successfully
explain differences in pay. Before calling OFCCP to
tell them there are no longer unexplained pay
dispatities after including #zme-in-job, employers should
first determine whether fenure and time-in-job are

significantly correlated themselves. It is possible that
the two variables are overlapping and account for the
same variance, thus compromising the analysis.
Industry professionals suspect multicollinearity exists
if the correlation coefficient between the two
variables is .80 or greater (Biddle, 2006). Table 2 is a
correlation matrix that illustrates a significant
relationship between Zenure and time-in-job. The
correlation coefficient is .889, which is above the .80
threshold that Biddle applies. This relationship
suggests that the two variables are accounting for the
same variance and both should not be included in the
model. In this situation it is best to include the
variable that has the greatest relationship (z.e.,
correlation coefficient) with salary and exclude the
other variable.

It is important to note that investigating
multicollinearity is a very complex process and a
thorough investigation requires more than only
looking at the correlation between two vatiables.
Advanced statistical diagnostics—such as the
Variance Inflation Factor and Tolerance—that are
available in statistical packages such as SPSS can be
useful tools for this.

Multicollinearity is just the tip of the iceberg of
complexity that is multiple regression. While a few
key issues have been introduced here, there are other
considerations that need to be made before users can
adequately interpret the results and have confidence
in their findings.

Table 2: Correlation between Tenure and Time-in-Job

CORRELATION Time-In-Job
Tenure Pearson Correlation Coefficient .889**

Sig. (2-tailed) .000

Sample Size 550

**The correlation is significant at the 0.01 level (2-tailed).
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ASSUMPTIONS OF MULTIPLE
REGRESSION
“Assumptions” are essentially requirements that must
be met for regtession to be appropriate. One of the key
assumptions of regression is called “the assumption of
homoscedasticity.”” Homoscedasticity suggests that
predicted compensation should be equally valid
across the entire range of the predictor variables (e.g.,
tenure). The opposite of homoscedasticity is
“heteroscedasticity” which results in predictions of
compensation that are more accurate at some points
in the explanatory variable and less accurate at others.
For example, one possible pattern of heteroscedasticity
is one where the regression model has a higher
accuracy of predicting compensation for employees
with lower tenure than it does for employees with
higher tenure. Heteroscedasticity can lead to inaccurate
and misleading results. One of the most common
approaches to evaluating this issue is through a
careful review of scatterplot graphs where each
explanatory variable is plotted against compensation.
Regression also assumes a normal distribution, so
evaluating the scatterplot graph of each variable
allows the user to confirm that the distribution is
normal and not skewed. Graphically viewing the data
is also helpful in determining whether outliers exist.
Some practitioners simply remove the outlier from
the group and reassess the data; however, outliers
with respect to compensation analysis could be
evidence of discrimination. It’s important not to
neglect to ask “why is that employee paid so much
more, or less, than the others in the group?” Perhaps

they were classified incorrectly or the outlier could be
a potential issue worth investigating,

Another assumption is that of “linearity.”
Regression assumes that there is a linear relationship
between all predictor variables and the dependent
variable (.., salary). For example, as tenure increases
is there a straight line relationship where people earn
higher compensation? To determine this, users can
create a scatterplot graph; see Graph 2 for an example.
Notice that the majority of the scores are
concentrated around the regression line, indicating
that a linear relationship exists between salary and
tenure. As tenure increases so does salary, in most cases.

However, it is rare to find a perfect (or near-
perfect) linear relationship between variables such as
those found in compensation analyses. The reason is
that there are so many factors involved in
compensation that it is virtually impossible to isolate
cach individual factor. Anyone attempting to conduct
regression analyses must make a judgment as to
whether the relationship is sufficiently linear enough
to support a valid analysis. In cases where the
relationship is non-linear but the variable is cleatly
related, there are mathematical techniques called non-
linear transformations that can be employed to
correct for non-linearity.

CONCLUSION

It is not the intent of this discussion to discourage
the use of regression as a tool for determining
statistical disparities in compensation; rather, it is the
intent of this article to reinforce the understanding

Graph 2: Scatterplot of Salary (per hour) and Tenure
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that conducting a valid regression analysis is technical
and requires at least a moderate understanding of the
statistic. HR professionals who intend to utilize
regression should first become educated regarding all
of the assumptions, techniques, and considerations
that are involved before interpreting the results and
potentially making changes to a company’s
compensation system.

HR professionals should be wary of automated

regression approaches that do not consider the
assumptions broached in this article. There is no way
to take the “art” out of the process of determining
whether assumptions are being violated, data are
appropriate, or other factors exist that impact the
analysis. Whether completed in-house or outsourced,
it is important that an organization’s data integrity is
analyzed prior to completing and implementing
results of regression. 3

18
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Strategies to Avoid Adverse Impact

WHEN CHOOSING A TEST FOR SELECTION
OR PROMOTION

Meghan R. Lowery | Southern Lllinois University Carbondale

Matthew J. Borneman | University of Minnesota

Adverse impact is an important consideration for any organization. According to the Uniform Guidelines

for Selection Procedures, organizations are responsible for the effect of what they use as a selection device.

Not onlywill adverse impact against a protected class result in increased risk for a lawsuit, but there is

also the social imperative to increase diversity within the company. As such, it is necessary to examine

strategies to decrease adverse impact. The goal of this paper is to provide practical acvice for HR

professionals when choosing a new test or assessment for selection or promotion purposes. The advice

presented here includes both what to look for in the test manual and questions to ask the consultant

providing the test. Guidelines on how to interpret the answers to these questions are also provided.

STRATEGIES TO AVOID ADVERSE

IMPACT WHEN CHOOSING A TEST

FOR SELECTION OR PROMOTION
ADVERSE IMPACT (Al is the result of an
employment practice that has an adverse effect on
the hiring rates of a protected class; that is, the
percentage of people selected for one protected class
is substantially lower than that of another group.
Protected groups can include (but are not limited to)
those groups based on age, gender, and ethnic group.
The protected class member may be disadvantaged—
or adversely impacted—by the particular employment
practice; this is often the case in employee selection/
promotion. This adverse impact is often shown by a
statistical disparity between the selection rates for
two groups of people; that is, the selection rate for
one group is less than 80% of the rate for another
group (.e., the 80% rule), and/or thete is a statistically
and practically significant difference in selection rates.

Historically, finding Al within an organization can
increase legal risk (Zedeck, 2010) for lawsuits
stemming from discrimination claims. Organizations
may also feel it is necessary to address Al as a social
or moral imperative as well as to increase diversity at
multiple levels of the organization. Avoiding Al is a
complex adventure in employment practices; this
paper seeks to provide practical advice as to how to
avoid adverse impact when choosing a new
assessment solution to select or promote employees.

ASSESSMENT OF THE TEST MANUAL
Three important criteria for any selection device are
having a test that predicts relevant organizational
criteria, shows substantial return on investment, and
does not result in needless risk of Al. Fulfilling all
three criteria is a difficult, but worthy goal. Although
this article emphasizes considerations involving Al
the user should keep in mind that absence of Al does

AVOIDING ADVERSE IMPACT
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not make a selection procedure useful if it does not
meet the other criteria. The following are suggestions
as to what to look for in a test manual to help avoid
Al When considering a test or assessment battery to
enhance cutrent selection/promotion practices, it is
extremely important to examine components of the
test manual provided by the test vendor.

Comparison of Sub-Groups

Actual differences between groups is not proof of
Al however, it does provide an indication of the
likelihood that AI might result from use of the test.
To compare group differences, the standardized
mean difference, or d, should be provided. To
calculate a d-value, the mean score of the minority
group is subtracted from the mean score of the
majority group and the difference divided by the
combined standard deviation of the two groups. The
resulting value is represented in standard deviation
units: a positive value represents a greater mean value
for the majority group, a negative value represents a
greater mean value for the minority group, and a
value of zero indicates no difference (Sackett,
DeCorte, & Lievens, 2010). Smaller d-values (eg.,
around 0.20) are less likely to yield Al, whereas
higher d-values (e.g., above 0.80) carry a greater risk.
When examining a test, it is helpful to look for
multiple J-values to compare each subgroup to its
corresponding majority group. For instance, find
assessments of d-values in the technical manual
between males and females for any expected gender
differences. Additionally, the test manual should
provide a d-value score between each race and the
majority group (Whites) to determine if there are any
ethnic group differences. To avoid violations of the
Age Discrimination Act, be mindful of any
differences between people under forty and over
forty years of age. It is also useful if there is
information on the performance of the younger
members compated to the over forty group (perhaps
40 to 54) and the older members (perhaps 55 and

older). The test manual should provide assessments
of each of these possible group differences.
Additionally, these d-values should be based on large
sample sizes; this helps to ensure that they converge
on the true value. When d-values are based on smaller
sample sizes, they may substantially over- or
undetestimate the actual magnitude of the group
differences. This, in turn, leads to inaccurate
assessments of the risk of AL

To illustrate this issue, we offer the following
example by examining two meta-analyses that
document the magnitude of ethnic group differences.
The first study, Roth, Bevier, Bobko, Switzer, and
Tyler (2001), researched differences between ethnic
groups on cognitive abilities tests; the second study,
Foldes, Dueht, and Ones (2008), researched
differences between ethnic groups on personality
variables. Both of these studies have combined
multiple individual studies, resulting in large sample
sizes and accurate estimates of the group differences.
The tests based on cognitive abilities have large group
differences between Whites and many other ethnic
groups; as such, using these tests is likely to result in
AL However, personality variables tend to have
substantially smaller group differences and therefore
tend not to have much risk of Al. Comparing the
results of these meta-analyses gives some idea of the
potential risk for Al depending on the variables;
looking for similar data in test manuals will aid the
decision-making process when choosing among tests.

Studying information on group differences in the
manual is useful and important. But it is also
important to keep in mind the extent to which the
measured group of applicants or employees in your
organization is likely to be similar to or different
from the groups on which the differences were
measured. For example, if differences were
previously measured on a group with markedly
different educational characteristics, the measured
differences may not be very relevant to what you
might find in your own use.
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Adverse Impact Analyses from Other Studies
Examination of Al analyses from other studies is
recommended. These analyses help give some
indication as to how the test/assessment battery
(hereafter referred to only as the test) has been used
in other selection/promotion situations. If the test is
used to control applicant flow or if a strict cutoff
value is used, it is preferable to be able to examine Al
using multiple cutoff values. These multiple cutoff
values can be found in the technical manual. Multiple
cutoff values can lend valuable information in
decision-making about using a selection device. For
example, if a test shows no Al with a cutoff value at
the 70th percentile, but yields Al with a cutoff value
at the 80th percentile, this might suggest that a lower
cutoff would be useful to help avoid Al risk. In this
case, even a 10% drop in the cutoff score can
dramatically decrease the risk of Al and even
increase the representation of the protected group
among those passing the test. Additionally, this
comparison between cutoff values allows an
examination of performance of the test under
different situations. A test may yield different results
under a variety of testing environments, and it is
helpful to establish a range of possible performance
scores to indicate the likelihood of creating an Al-
inducing situation.

Predictive Validity Evidence

The predictors being considered for selection and/or
promotion purposes should show substantial and
meaningful correlations with relevant criteria. Not
only is this a good idea in order for these selection
measures to have a large return on investment, but
these relationships will help to mitigate legal risk. It is
a well known fact within the testing and legal
communities that when a selection/ promotion
practice shows evidence of Al, that practice must
show business necessity; this is typically shown by
substantial statistical relationships with meaningful
criteria. A wide variety of predictors have typically

been shown to have substantial relationships with job
performance (Schmidt & Hunter, 1998); however, the
choice of any new specific predictor must still be

examined for predictive validity evidence, as previous
research does not necessarily translate to new measures.

When looking for validity evidence, larger d-values
tend to need to show larger predictive validity
coefficients (ie., correlations with relevant criteria).
The reasons for this are twofold. First, while larger 4-
values increase legal risk from Al, proportionally
large predictive validity coefficients tend to mitigate
this risk. Secondly, legal guidelines imply that Al can
be tolerated if the tests predict relevant criteria and
there is not an alternative that has substantially equal
predictive validity. Additionally, when examining a
test manual, predictive validity coefficients should
have larger sample sizes (IN) and be drawn from
multiple samples; this helps ensure the stability of the
predictive validity coefficients and makes sure they
converge on the true values. Also, results from
previous studies should be assessed in a job or
industry setting as close to the organization as
possible. Specifying and matching settings will aid in
generalization of the results to the current setting
(Guion, 1998). Once again, the more similar your
group is to the groups previously studied, the more
relevant the previous results are to what might
happen in your organization.

Finally, determine whether or not any statistical
corrections have been made to the validity
coefficients provided. These corrections serve to
provide better estimates of the true predictive
validity that can be expected in an operational setting.
Preferably, examine both uncorrected and corrected
correlation coefficients; this will help ensure that tests
can be compared on equal footing when choosing
among tests from different vendors. Coefficients can
be corrected for criterion unreliability because the
outcome does not influence decisions on individual
scores/applicants and because these corrected
relationships better estimate how well test scores
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predict the true nature of the ctiterion. On the other
hand, corrections for unreliability in the predictor
variable(s) should never be employed, as
selection/promotion decisions are made based on
actual scores; predictors with considerable
randomness to their scotes will necessarily be less
useful and show less return on investment than those
predictors with little randomness.

Construct Validity Evidence

Another aspect of drawing inferences from test
scores that must be considered is construct validity.
Construct validity refers to whether the test measures
what it purports to measure. In the case of personnel
selection tests, the test needs to measure knowledge,
skills, and abilities that are directly relevant. As such,
to develop construct validity evidence, an effort first
must be made to link desired job performance to
constructs believed to undetlie the behavior
necessary to perform the job well. Each job-relevant
construct should be cleatly identified and distinct
from other constructs. Selection tests then need to
specifically measure applicants on only these job
relevant constructs. If the test is purported to only
measure job relevant constructs then it has construct
validity; this can be assessed by high correlations with
other tests known to measure the same constructs.
Any constructs that are not job-relevant measured by
a selection test reduces the test’s construct validity
and increases the chance of adverse impact. Doing
so improves the chance that a test can be focused on
ensuring each portion of a desired behavior is
measured adequately. This specificity is necessary to
ensure the test is measuring what it purports to
measure, only the knowledge, skills, and abilities
directly linked to successful job performance.

For some very specific and clearly defined
knowledge, skills, and abilities, requirements for
construct validity may be relaxed. For example, an
information technology test that purports to measure
C++ programming skills can be fairly obvious that it

measures what it intends to measure. However, some
form of construct validity evidence is still necessary.
This may take the form of large relationships with
established measures of C++ programming, ot it
may take the form of expert ratings that the test
sufficiently covers the domain of C++ programming
and does not leave out important elements. Some of
this evidence may also be available under the term
“content validity,” but the same principle holds that
evidence needs to be presented that the test does
measure well what it intends to.

ASSESSMENT OF THE CONSULTANT

If your organization is working with a consultant,
you may have additional questions that can be
answered by the consultant. The consultant is likely
to be the person most familiar with the test, and can
help give advice to avoid risks associated with AL
However, ultimately the uset, not the consultant, is
responsible for any adverse impact that may occur.

Questions for the Consultant

The first and clearly the most important question to
ask the consultant is for the technical manual for the
test; this will address the questions discussed above.
This is also the time to ask any of those questions
that are not addressed in the technical manual. If the
consultant does not have access to the test manual,
ask the consultant about the questions mentioned
previously. Regardless of how they are gathered,
answers to the above questions are key to informing
the HR practitioner when making a decision to help
avoid legal risk from Al Use this time to gather
information for making a beneficial decision about
the test.

In addition to questions answered by the technical
manual, it is important to examine the test itself; go
through the test and assess how the test is measuring
what it claims to measure. In other words, examine
your impressions of the face validity of the test. As a
whole, it should be evident that the test does measure
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what it claims to. However, it is important to note
that unique single items are generally not cause for
concern; it is often the case that some items which
are less obviously related to the intended construct
have been shown through empirical evidence to
relate to the same construct. But if a large
proportion of items appear not to relate to the focal
construct, this may be cause for concern. If this is a
paper-and-pencil or static online test (z.¢., not
adaptive) it will be possible to examine all the items.
If the test is simulated, adaptive, or otherwise relies
on a progression based on the ability of the user, it
may not be possible to view all items in one pass.
Take the opportunity to go through the test several
times to gain an understanding of how the test
works. Face validity, or being clear about what the
test is measuring, is an important factor in
anticipating future applicants’ reactions to the test.

If the test has been used in similar environments,
inquire about past HR managers and or recruiter
reactions. Are they satisfied with what the test
purports to measure? Do they feel that it helps them
make better selection/promotion decisions?
Additionally, ask about past applicant reactions. Are
applicants satisfied with the test and do they
understand how it relates to the job they are applying
for? Is there any dropout associated with the
assessment, and if so, is there a particular subgroup
that is affected by this dropout (i.e., non-random)?
Do applicants dislike the test? Genuine
dissatisfaction amongst applicants may lead to
problems later, and unfavorable impressions of
the company.

Assess, and ask for input from the consultant on,
how this test or assessment battery could
complement and enhance current human resource
practices. Is the test a beneficial addition to the

assessment procedures curtently in place, or is it a
replacement? If adverse impact analyses are not
currently conducted in your organization, can the
consultant provide assistance with these calculations
before and/or after the adoption of a new
assessment procedure? Evaluation of current
practices may reveal unknown issues or benefits that
may affect the final decision made about the new
assessment procedure(s).

The consultant can also be asked to help link the
assessment to the current competency model for the
organization’s hiring practices; this will help show the
job-relatedness of the test. Asking the consultant to
conduct a job analysis to link the assessment to the
job requirements is an important component of
establishing the usefulness of the test. Conducting a
job analysis will allow the consultant to provide a list
of job responsibilities and requirements, which can
then be connected to desired job performance. Both of
these strategies help to illustrate the business necessity
of using the assessment, decreasing legal risk of AL The
selection test or assessment chosen should ultimately
be predictive of the desired job performance.

CONCLUSION

Taking the time to critically evaluate the test manual
and/or garner information from the consultant will
help ensure the test chosen is satisfactory.
Satisfaction with the test or assessment can stem
from several areas, such as validity of the measure,
the expense and utility associated with the test, and if
the test mitigates Al. Avoiding Al is important not only
for legal reasons, but for moral and social grounds as
well. Ensuring any new assessment will not negatively
impact current HR practices yields a hiring practice
the organization can be proud of and confident in
the avoidance of adverse impact and legal risk. 3
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INTRODUCTION

On June 29, 2009, the US. Supreme Court handed
down the first Title VII ruling that answers the
difficult question: “Under what circumstances can an
employer subject to Title VII implement otherwise
prohibited disparate-treatment discrimination to
avoid disparate impact liability?” When answering
this question, the U.S. Supreme Court adopted a
“strong-basis-in-evidence standard” as a matter of
statutory construction for courts to use as a means
of resolving conflicts between Title VIIs disparate-
treatment and disparate-impact provisions—“allowing
violations of one in the name of compliance with
the other only in certain, narrow circumstances”
(Raect, p. 23).

Twenty years prior to the Ricei v. DeStefano
decision, the U.S. Supreme Court codified the
“strong-basis-in-evidence standard” in Richmond v.
Croson'—a concept that first originated three yeats
catlier in Wygant v. Jackson Board of Education® by
Justice Powell. Both of these cases laid down legal
concepts that were relevant to the R context in
ways that will be fully explored in this article—
defining how the s#rong basis in evidence standard applies

to vatious personnel actions and diversity initiatives
in a Post-Ricci world.

CASE BACKGROUND

The Rieei v. DeStefano® case involved the City of New
Haven’s (Connecticut) firefighter promotional
practices. The foundation for the City’s selection
procedure is an agreement with its firefighters’ union
that only a written test and an oral interview would
be used as the selection devices, weighted 60% and
40% respectively. Although the weighting came about
as a result of negotiations with the union, it was
appatently not based on job analysis or validation
research. Candidates were required to be placed on
the eligibility list in rank order of their scotes, even
though the measurement properties of the tests
could not distinguish between candidates in such a
finite manner. The City’s charter required promoting
only from the highest scoring three candidates, called
the “rule of three,” even though there could be other
candidates just as qualified, but only a few decimal
points away in score. The examinations were
administered in November and December 2003. The
results of the exams are shown in Table 1.

Table 1: Ricci Exam Results

# in Group (Passing Rate %)

Exam/Status Total White Black  Hispanic
Lieutenant Exam (taking) 77 43 19 15
Lieutenant Exam (passing) 34 25 (58%) 6 (32%) 3 (20%)
Captain Exam (taking) 4 25 8 8
Captain Exam (passing) 22 16 (64%) 3 (38%) 3 (38%)
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Under the “rule of three,” the top 10 candidates
were eligible for an immediate promotion to the 8
open Lieutenant positions. All 10 were white.
Subsequent vacancies would have allowed at least 3
black candidates to be considered for promotion to
Lieutenant. Seven (7) Captain positions were vacant
at the time of the examination. Under the “rule of
three,” 9 candidates were eligible for an immediate
promotion to Captain (7 whites and 2 Hispanics).

After giving the tests and learning that there was
substantial adverse impact on minority candidates
(80% rule violations* and various levels of statistical
significance based on each exam and how the groups
could be combined), the City discarded the test
results. Their decision was based on the adverse
impact finding as well as on limited information that
the tests might not have survived a “possible”
disparate impact challenge.

The City faced two choices for a lawsuit: 1) if the
City discarded the test results, a lawsuit from whites
who would have likely been appointed had the lists
been adopted; or 2) a lawsuit from minorities who
would not have been likely to be appointed had the
lists been adopted. A potential suit from whites
would be a disparate treatment suit; the suit from
minorities would be a disparate impact suit. The City
elected to discard the exam results and face the
possibility of a disparate treatment type of lawsuit.

The Court ruled that the City’s action was
impermissible in this case: “Fear of litigation alone
cannot justify the City’s reliance on race to the
detriment of individuals who passed the examinations
and qualified for promotions. Discarding the test
results was impermissible under Title VIL.” The Court
further noted that a strong basis in evidence would be
necessaty to justify such drastic action: “If, after it
certifies the test results, the City faces a disparate-
impact suit, then in light of today’s holding the City
can avoid disparate-impact liability based on the strong
basis in evidence that, had it not certified the results, it
would have been subject to disparate-treatment

liability” (Ricei, pp. 33-34). The City did not provide
the required strong basis in evidence—only
unsupported arguments were presented by the City.

EVALUATING THE RELEVANCE OF RICCI
IN BOTH PUBLIC AND PRIVATE SECTORS
Because Rici involved a promotional exam given to
city firefighters (government employees), many might
question the relevance of the ruling to private sector
employers. However, both public and private
employers are subject to Title VII. Further, Rice/ was
decided on statutory grounds, not constitutional
grounds. “We hold only that, under Title VII, before
an employer can engage in intentional discrimination
for the asserted purpose of avoiding or remedying an
unintentional disparate impact, the employer must
have a strong basis in evidence to believe it will be
subject to disparate-impact liability if it fails to take
the race-conscious, discriminatory action” (Ric, p. 25).

Because state and local governments are public sector
employers, their hiring, promotional, and contracting
practices are covered by Title VII and are subject to
the srict serutiny theory of constitutional law. The
Court used principles from constitutional cases for
guidance: “Our cases discussing constitutional
principles can provide helpful guidance in this
statutory context” (Rice, p. 23).

The cornerstone case that pertains to the strict
scrutiny and strong basis in evidence standards in the
public sectot is Richmond v. Croson> In Croson, the
Supreme Court codified the strong-basis-in-evidence
standard that originated three years eatlier in Wygant ».
Jackson Board of Education.® Both of these cases
involved the strong-basis-in-evidence standard in ways
that were relevant to the framework later used in Riei.

The Croson case involved a city program that set
aside 30% of city construction funds for black-owned
firms that was challenged under the Equal Protection
Clause of the Fourteenth Amendment. This set-aside
quota was judged as a “highly suspect tool” by the
Supreme Court. The Court asserted that such

28

HOW CROSON STUDIES CAN BE USED




EEO INSiGHT

affirmative action steps must be subject to “strict
scrutiny” and are unconstitutional unless racial
discrimination can be proven to be “widespread
throughout a particular industry.” The Court stated
that “the purpose of strict scrutiny is to ‘smoke out’
illegitimate uses of race by assuring that the legislative
body is pursuing a goal important enough to warrant
use of a highly suspect tool. The [strict scrutiny] test
also ensures that the [race-conscious] means chosen
“fit’ this compelling goal so closely that there s little
or no possibility that the motive for the classification
was illegitimate racial prejudice or stereotype.”

Both public and private cases that have followed in
the wake of the Croson decision have proscribed that
affirmative action programs that use race-conscious
remedies can pass the “strict scrutiny” test only if
they are “narrowly tailored” towards eradicating the
effects of past discrimination and preventing current
or future discrimination. “Narrowly tailoring” the
remedies means that they must take into account
factors such as the necessity of the program and the
plausibility of alternative remedies, the scope and
duration of the remedy, the relationship of the
numerical goals to minorities within the relevant
labor market, and the likely effect on other gender or
race/ethnic groups that ate not part of the program.

Because private employers are not covered by the
Fourteenth Amendment,” they may be held to a lesser
standard than the strict scrutiny standard. Nevertheless,
the ruling in Rie states that at least part of the Court’s
intention was to “provide guidance to employers and
courts for situations when these two prohibitions
|disparate-impact liability and disparate-treatment
discrimination] could be in conflict absent a rule to
reconcile them. In providing this guidance our decision
must be consistent with the important purpose of Title
VII—that the workplace be an environment free of
discrimination, where race is not a battier to
opportunity” (Riei p. 20). This admonition appears to
speak to both public and private employers alike.

Clearly, the Court used concepts from prior

constitutional cases and applied them in Riez: “This
suit does not call on us to consider whether the
statutory constraints under Title VII must be parallel
in all respects to those under the Constitution. That
does not mean the constitutional authorities are
irrelevant, however” (Rue, pp. 22-23). The basic
concept put forth by the Court in Riee/ applies to
private and public employers—before an employer can
implement intentional discrimination on a protected
group (race, color, religion, sex, national origin) for the
purpose of avoiding a potential disparate impact
liability, the employer must have a “strong basis in
evidence” that it will be subject to disparate impact
liability if it fails to take the disctiminatory action. The
“strong basis in evidence” is the common thread for
both public and private employers, and, since it is now
a statutory standard, must be applied in Title VII cases
involving both public and private employers.

THE STRONG-BASIS-IN-EVIDENCE
STANDARD

In the R case, the Supreme Court stated: “We hold
only that under Title VIL, before an employer can
engage in intentional discrimination for the asserted
purpose of avoiding or remedying an unintentional
disparate impact, the employer must have a strong basis
in evidence to believe it will be subject to disparate-
impact liability if it fails to take the race-conscious,
discriminatory action” (Riee, p. 26). The Court’s
analysis begins with the premise that the City’s actions
would violate the disparate-treatment provisions of
Title VII unless there was some valid defense rooted in a
strong basis in evidence, and reasons: “All the evidence
demonstrates that the City chose not to certify the
examination results because of the statistical disparity
based on race. (e, how minority candidates had
performed when compared to white candidates).
Without some other justification, this express, race-
based decision making violates Title VII’s command
that employers cannot take adverse employment
actions because of an individual’s race” (Ric, p. 19).
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The Court clarified that the primary question being
asked in the case was not whether the City’s conduct
was discriminatory but whether it had a lawful
justification for its race based action: “We consider,
therefore, whether the purpose to avoid disparate-
impact liability excuses what otherwise would be
prohibited disparate-treatment discrimination . . .
Our task is to provide guidance to employers and
courts for situations when these two prohibitions
could be in conflict absent a rule to reconcile them”
(Rieci, p. 20). The Court continued and clarified that
“Fear of litigation alone cannot justify an employet’s
reliance on race to the detriment of individuals who
passed the examinations and qualified for
promotions” (Rei, p. 33) and concluded, “[e]ven if
respondents were motivated as a subjective matter by
a desire to avoid committing disparate-impact
discrimination, the record makes clear there is no
support for the conclusion that respondents had an
objective, strong basis in evidence to find the tests
inadequate, with some consequent disparate-impact
liability in violation of Title VII” (Rice, p. 26).

Regarding making changes to the tests affer they had
been given—up to and including discarding the results
altogether—the Court ruled that a strong basis in
evidence had to be somehow demonstrated on the
record to justify any such changes. This was not done by
the City. Had the City conducted a Croson Study® (defined
in detail below) for the jobs at issue prior to the development
of the selection processes, it may have been justified in
implementing less extreme race-conscious remedies to
identify substantially equally qualified candidates for the
lists with less adverse impact. Examples of less intrusive
race-conscious remedies include, but are not limited to
competency-based cutoff scores, test weightings less
likely to adversely impact minorities identified by
subject-matter experts to produce substantially equally
qualified candidates, and banding based upon the
reliability of the tests to group substantially equally
qualified candidates together, etc.

In the public sector, rules are often set up by a

“merit system,” negotiation with a union, tradition,
or some other reason that can influence the type of
selection procedures to be administered and their
use. Here are some examples:
W a written test might be specified as required
(rather than considering other options such as an
assessment center),
ma 70% cutoff score might be required (rather
than a competency-based cutoff score),
B certain weightings on tests might be required
(rather than using job analysis data or having
subject-matter experts establish the weightings based
upon their opinions of relevance to the at-issue jobs,
pethaps combined with a competency-based cutoff),
M the rule of three might be required (rather than
identifying substantially equally qualified candidates
based upon the measurements of the tests),
W a rank-ordered list might be required (rather
than grouping candidates who are substantially
equally qualified together), or
W a rigid banding based upon the same score
might be required (rather than grouping
substantially equally qualified candidates together).
Different practices, procedures, and tests measure
different competencies—each with varying levels of
psychometric precision—and such measurements
should be developed and used with respect to how
they relate to the actual job requitements (more so
than just tradition). These tradition-based constraints
are not necessarily geared to identify the most qualified
candidates based upon competency. The constraints
outlined above are typically established so everyone
knows the ground rules going into the selection
process. The emphasis is not based on competency
and finding the most qualified applicants, a system
more fair to candidates. If a public entity has any of
these constraints, the Ric/ case presents a blueprint of
what is needed to establish a strong basis in evidence
before considering race-conscious remedies.
Even more, a competency-based system can often
reduce unnecessary adverse impact against groups
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protected by Title VII in the first instance. Tests,
such as assessment centers, often create less adverse
impact than traditional paper-and-pencil tests and can
provide vety qualified candidates.” Assessment
centers can measure important or critical parts of
jobs not measurable with paper-and-pencil tests;
however, the cost is usually higher, except when the
number of candidates is small. Use of competency-
based cutoff scores often provides more qualified
candidates with less adverse impact than an arbitrary,
fixed cutoff score, such as the seemingly arbitrary
70%. Using job analysis data or having subject-matter
experts determine weightings to be used by different
parts of the selection process often gives greater
flexibility to a public entity for obtaining very
qualified candidates with less adverse impact than
fixed weightings not based on job analysis data or
subject-matter expert opinions. Using a banding
process to group substantially equally qualified
candidates based upon the reliability of the tests
(how consistently the test measures what it is
supposed to measure) used in the selection process
can provide many more competent candidates with
less adverse impact than a fixed “rule of three.”

As seen in Ria, any changes made after test
administration for the sole purpose of lowering adverse
impact, such as altering cutoff scores, alternate use of
qualified weightings, etc. may invite challenges. This
is especially the case if the changes are outside of the
“substantially equally valid” or “substantially equally
qualified” doctrines or are not justified on the
“strong basis of evidence” standard—see the section
below regarding applying the Rice standard to
common testing situations. Rizz holds that these
changes should be made, based upon a strong basis in
evidence, ptior to the administration of the selection
process (hence the need for a Croson Study prior to
the implementation of a selection procedure):

Title V11 does not probibit an employer from
considering, before administering a test or practice, how to
design that test or practice in order to provide a fair

opportunity for all individuals, regardless of their race.
Abnd when, during the test-design stage, an employer
invites comments 1o ensure the test is fair, that process can
provide a common ground for open discussions toward
that end. We hold only that, under Title V11, before an
employer can engage in intentional discrimination for the
asserted purpose of avoiding or remedying an
unintentional disparate impact, the employer niust have a
strong basis in evidence to believe it will be subject to
disparate-impact liability if it fails to take the race-
conscions, discriminatory action (Ricci, pp. 25-26).
The strong-basis-in-evidence standard does not
have to be evidence that is provable in court:
“Applying the strong-basis-in-evidence standard to Title
VI gives effect to both the disparate-treatment and
disparate-impact provisions, allowing violations of one
in the name of compliance with the other only in certain,
narrow circumstances. The standard leaves ample room
Jor employers’ voluntary compliance efforts, which are
essential to the statutory scheme and to Congress’s efforts
to eradicate workplace discrimination. .. And the
strong-basis-in-evidence standard appropriately
constrains employers’ discretion in making race-based
decisions: 1t limits that discretion to cases in which there
is a strong basis in evidence of disparate-impact
liability, but it is not so restrictive that it allows
employers to act only when there is a provable, actual
violation” (Ricci, pp. 23-24).

BACKGROUND OF CROSON STUDIES:
ESTABLISHING THE NEED AND
JUSTIFICATION FOR TAKING REMEDIAL
ACTION

The Supreme Court’s ruling in Richmond v. Croson and
the related Wygant v. Jackson Board of Education case
established the basic principle that a governmental
employer must provide a strong basis in evidence for
the need for remedial action before taking the action. To
support an affirmative action program that requires
remedial action for minorities under strict serutiny, there
must exist a “strong basis in evidence” of past
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discrimination by the specific entity to support the
conclusion that remedial action is necessary.!”

A generalized assertion that there has been past
disctimination in an entire industry will not be
enough to justify a race-conscious program under
strict scrutiny.!! Applying this rule, howevet, has
produced conflicting results based on various state
regulations surrounding affirmative action.'> Croson
did not provide guidance as to the amount and type
of facts necessary to show a strong basis in evidence
that discrimination existed in a particular industry.'?

The most probative type of evidence in
government contracting cases is statistical data
showing “gross statistical disparities between the
proportion of minorities hired . . . and the
proportion of minorities willing and able to do the
work.”* In government contracting cases, this is
often shown through the use of a disparity index,
which is a comparison between the share of
contracts awarded to minority contractors and the
percentage of qualified minority-owned firms in the
local population that ate qualified to do such work.!?
In the employment context, an “availability
comparison” or a “utilization analysis” would be a
similar comparison. In addition, while the
combination of “convincing anecdotal and statistical
evidence is potent,”!¢ anecdotal evidence, by itself,
will rarely suffice to justify a race-conscious remedy
evaluated under the strict scrutiny standard.!” Specific
analyses of underutilization for the at-issue jobs, past
adverse impact for the practices, procedures, and
tests used for the at-issue jobs, analysis of the job
relatedness of prior selection procedures used for the
at-issue jobs, and evaluation of alternate employment
practices is needed. These items make up a Croson
Study, but are not necessarily facts ready to be proved
in court. The strong-basis-in-evidence standatd is not
so restrictive, according to the Supreme Court, as to
require employers to act only when there is a
provable, actual violation (Rice, p. 24).

In the Riei case, the Supreme Court stated that the

City of New Haven’s race-based rejection of the test
results based only on statistical adverse impact
against minorities cannot satisfy the strong-basis-in-
evidence standard (Riei, pp. 26-34). The racial
adverse impact in this case was acknowledged by the
City Attorney and the head of Human Resources.
There was no dispute that the City was faced with at
least a prima facie case of disparate-impact liability,
but a prima facie case alone was not enough to cancel
the eligibility lists. The problem for the City is that
such a prima facie case—essentially, a threshold
showing of a significant statistical disparity of test
scores and nothing more—falls short of being a
strong basis in evidence that the City would have
been liable under Title VII had it certified the test
results. The Court ruled that the City could be liable
for disparate impact discrimination only if the exams at
issue were not job related and consistent with business necessity,
or if there existed an equally valid, less discriminatory
alternative that served the City’s needs but that the City
refused 1o adopt. And, based on the record the parties
developed through discovery, there was “. .. no
substantial basis in evidence that the test was
deficient in either respect” (Ricez, pp. 26-28).

The City made claims that the exams were #of job
related and consistent with business necessity, but
failed to produce any validation study supporting
their claim. A validation study would have looked at
the entire selection process and could have shown
the parts that were valid and parts that were not, if
any. Of particular interest was the fact that the City
Attorney asked the test developers not to provide
the validation study contemplated in the contract
between the test developer and the City (Ru, p. 6).
Several people asked the City’s Civil Service Board to
have a validation study conducted so that it could be
determined if the test process was job related and
consistent with business necessity. As a result of not
having a validation study on the record, the only
evidence before the Court demonstrated that
detailed s7eps were taken to develop and administer
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the tests and there were painstaking analyses of the
questions on the test to assure their relevance to the
Captain and Lieutenant positions. The testimony
also showed that complaints that certain
examination questions were contradictory or did not
specifically apply to firefighting practices in the City
were fully addressed, even while the City turned a
blind eye to evidence supporting the exams’ validity
(Ricei, pp. 28-29).

A Croson Study would have identified that a
validation study was needed to provide the required
strong basis in evidence. The validation study would
have provided the City with information showing the
lack of validation support for the adverse impact
created by the minimum qualifications, the 70%
arbitrary cutoff score, the weightings negotiated with
the union rather than set by job analysis or by
subject-matter experts, the use of a rank-ordered list
that presented candidates in a way not supported by
the psychometric properties of the written test and
oral interview, and the certification process of the
rule of three, which exceeded the psychometric
properties of the tests used to create the artificial
groupings of three. As a result, the City was unable
to provide a strong basis in evidence that the exams
were not job related to support its decision to toss
out the test results.

Likewise, the City also made a futile attempt at
showing that alternative selection procedures were
available with less adverse impact. The same strong
basis in evidence requirement was needed to support
each of the City’s proposed alternate employment
selection procedures. Instead, the City asked for an
opinion from a testing expert who was not involved
in the selection process, and who did not review the
selection procedures at issue before providing advice
to the City. The City asserted that the use of an
assessment center to evaluate candidates’ behavior in
typical job tasks would have had less adverse impact
than written exams, but this assertion was
contradicted by other statements in the record from

firefighter Ricci indicating that the City could not
have used assessment centers for the exams at issue,
because it would have taken too long to develop. A
Croson Study would have identified that a testing
expert was needed to provide alternate selection
procedure options and an expert could have rebutted
firefighter Ricci’s assertions regarding how long an
assessment center takes to develop.

It was inevitable that the City’s arguments would fail
without a strong basis in evidence. The City referred to
testimony that a different composite-score calculation
would have allowed the City to consider black
candidates for the open positions, but it produced no
evidence to show that the weighting actually used was
indeed arbitrary, or that different weightings would be
a substantially equally valid way to determine whether
candidates were qualified for promotions. A Croson
Study would have identified that alternate weightings
required subject-matter experts. These subject-matter
experts would have provided the strong basis in
evidence needed to provide an option for the City to
consider with substantially equally qualified candidates
with less adverse impact.

The City additionally argued that it could have
adopted a different interpretation of its charter
provision limiting promotions to the highest scoring
applicants, and that an alternative interpretation would
have produced less discriminatory results; but the
Supreme Court said the City’s approach would have
violated Title VII’s prohibition of race-based
adjustment of test results. “Here, banding was not a
valid alternative for this reason: Had the City reviewed
the exam results and then adopted banding to make the
minority test scores appear higher, it would have
violated Title VII’s prohibition of adjusting test results
on the basis of race” (Riw, p. 31). A Croson Study
would have identified banding as an option before the
selection process to avoid the problem of race-based
adjustments of scores after the fact. The City failed to
provide a strong basis in evidence that any viable
alternate employment practice was available (Ric, pp.
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29-33). A Croson Study would have identified for the
City the proper mechanisms for creating the strong
basis in evidence the City needed.

ESSENTIAL COMPONENTS OF

A CROSON STUDY

The Supreme Coutt in Croson and Wygant ruled that
certain actions taken by governmental entities to
remedy past racial discrimination—actions that are
themselves based on race—are constitutional only
when there is a “strong basis in evidence” that the
actions taken for remedial purposes are necessary. A
Croson Study is a way to gather this “strong basis in
evidence.” In Rice, the Court stated: . . .the standard
approptiately constrains employers’ discretion in
making race-based decisions: It limits that discretion
to cases in which there is a strong basis in evidence of
disparate-impact liability, but it is not so restrictive
that it allows employers to act only when there is a
provable, actual violation” (Ri, p. 24). A Croson
Study is a practical and prudent vehicle for employers
to use to minimize the likelihood of losing a Title VII
case, or perhaps even being challenged.

A Croson Study is specific to the job classification or
rank for which a promotional list is being considered.
The Croson Study process includes an evaluation of
the utilization of minorities and women as well as the
adverse impact and job relatedness of past practices,
procedures, and tests used to select candidates during
ptior selection processes. The job relatedness
evaluation includes the assistance of subject-matter
experts, as well as outside experts who can provide
information for alternative selection procedures. It is
not enough to simply review prior statistics of
practices, procedures, and tests (z.e., utilization analyses
and adverse impact analyses). The job relatedness of
the practices, procedures, and tests used must also be
addressed and some additional job relatedness work
might be necessaty. The statistical and job relatedness
information is needed to establish a strong basis in
evidence required to make temporary remedial or race-

conscious changes. Problems identified from a Croson
Study do not have to reach the level required of
evidentiary proof in court. However, problems found
from a Croson Study car be used as a blueprint for
some change and as a basis for limited actions to
substantially reduce the likelihood of losing a Title VII
suit, ot in the best case, avoiding the suit altogether. As
the Court stated, “Applying the strong-basis-in-
evidence standard to Title VII gives effect to both the
disparate-treatment and disparate-impact provisions,
allowing violations of one in the name of compliance
with the other only in certain, narrow circumstances.
The standard leaves ample room for employers’
voluntary compliance efforts, which are essential to the
statutory scheme and to Congress’s efforts to eradicate
wotkplace discrimination” (Rie, p. 23). Table 2 below
summarizes how various levels of justification for using
race-conscious remedies for current/future selection
processes can be amassed through a Croson Study.

For example, an employer could conduct a Croson
Study that would include an evaluation of how test
scores were #sed (e.g., ranked, banded, weighted) in a
certain selection process for a given position. The
purpose of the evaluation would be to determine
whether tests scores should be used in a different
way for future selection processes, or whether
previously-administered tests that are pending
certification (as in Riwi) should be used in the same
way they were previously, or used differently based
on the results of the Croson Study.

If the Croson Study determined that the tests were
used and weighted in a way that matches how skills
ate required for the position (e.g., based on a job
analysis or opinions from qualified subject-matter
experts) and ranking was only used when justified, no
strong basis in evidence would be gathered for using
the test results in ways that could minimize adverse
impact. However, if the tests were #of used and
weighted in a way that matched how skills are
required for the position and ranking was conducted
on high adverse impact tests with only limited
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Table 2: Elements of a Comprehensive Croson Study

Element

Description

Level of Justification Gathered for Using Race-Conscious
Remedies for Future/Current Selection Process

Low Range

High Range

Recruiting

Applicant outreach, job
fairs, job postings, etc.

Good faith outreach
toward all subgroups
within relevant labor
market (both local and
regional).

Narrow outreach only to
majority rich sources/areas.

Selection Process

Tests used in
hiring/promotional
process.

Reasonably balanced
and job related/validated
tests.

Use of high adverse
impact tests not.
related to the job.

Test Use

Pass/fail cutoffs,
banding, ranking, or
weighting/combining.

Tests are used/weighted

in a way that matches how
skills are required for the
position. Ranking used
only when justified.

Ranking on high adverse
impact tests with limited
justification (e.g., low
reliability, bunched scores,
not differentiating traits).

Utilization Analysis

Comparison between
current workforce
composition and
qualified labor pool.

No statistically significant
imbalances.

Gross imbalances that are
statistically and practically
significant.

Adverse Impact

Historical adverse impact
analyses on tests.

Low/no adverse impact
or adverse impact on job

related/validated tests.

Long history of unjustified
adverse impact on non-
validated tests.

Alternate
Employment
Practices

Tests that are substantially
equally valid but have
lower adverse impact.

Good faith efforts made
to investigate and
evaluate alternatives.

Alternatives not investi-
gated and evaluated
considered.

Note: “Tests” in Table 2 represent practices, procedures, or tests (either formal or informal)

as defined by the Uniform Guidelines18 (1978).

justification (e.g., low reliability, bunched scores, not
differentiating skills), then a strong basis in evidence
would be gathered for using the test results in ways
that could minimize adverse impact. Obviously, a
stronger basis in evidence would be required for
using the test results differently than originally
presented to applicants (z.e., in a post-exam situation
with pending score results) than would be required
for changing how the test scores would be used for
future selection processes.

WHAT CONSTITUTES A DEFENSIBLE
CROSON STUDY?

How defensible is a Croson Study? Ultimately, that
depends on the extent to which the race-conscious
remedies based on the Croson Study ate exclusive
versus inclusive. Race-conscious interventions that
have the effect of being exclusive towards certain
groups at the expense of being inclusive to others
will be more highly scrutinized. After the landmark
Adarand Constructors, Inc. v. Peiia'® decision, a case
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where the U.S. Supreme Court held that all racial
classifications, imposed by whatever federal, state, or
local government actor, must be analyzed by a
reviewing court under the “strict scrutiny” standard,
the US. Department of Justice authored a
memotandum to general counsels?” regarding the
implications of the case relevant to the “narrowly
tailored,” and “strict scrutiny” requirements
surrounding race-conscious remedies (such as those
that might be justified based on a Croson Study).
This memorandum included several evaluation
criteria regarding the use of race-conscious remedies
which are summarized below:
W Before using race-conscious remedies, consider
whether race-neutral alternatives could be used
instead. This consideration should be obvious, but
is nonetheless often overlooked by many well-
meaning employers. Both public- and
ptivate-sector employers should consider race-
neutral measures before resorting to
race-conscious action.
m What is the segpe of the program (z.e., in what
manner is race used)? Is the race-conscious
remedy a hard, fixed number (e.g., 2 quota)? Is
race used as a “plus factor,” ot is it included in a
static formula? Is it a soft or hard standard,
variable or fixed? Quota systems typically
require judicial instatement and enforcement,
whereas “plus” factors can sometimes be used
with less scrutiny. For example, Justice
O’Connor’s opinion for the Court in Croson
criticized the scope of Richmond’s original 30%
minority subcontracting requirement as a “rigid
numerical quota.” In the Supreme Court case
Gratz v. Bollinger,?" the Court reviewed the
University of Michigan’s affirmative action
policies that used a strict “race = +20 points”
program and ruled that race can be one of many
Jactors considered by colleges when selecting
their students, but cannot be used in such a
strict formulaic manner.

B What statistical evidence exists that
substantiates possible discrimination? Evaluating
this factor can include two types of statistical
evidence: utilization analyses and classical adverse
impact evidence. Utilization analyses can be used
to evaluate the group’s current representation in
the workforce (¢g., their numbers in the at-issue
position) to their availability in the relevant labor
market (using either the qualified applicant flow
data or census EEO data). The two-tail exact
binomial test can be used to evaluate whether the
group is underutilized, with a statistically
significant finding constituting a threshold test?
of possible discrimination. Classic disparate
impact evidence (where the success rates of two
groups are compated using a statistical test such
as the Chi-Square or the two-tail Fisher Exact
Test)? exists if the practices, procedures, and tests
administered in the past have exhibited adverse
impact and have not been validated.

B The duration of the program. Race-conscious
remedies should only be utilized for a sufficient
time period needed to remedy the ill effects of
previous discrimination.

B The extent to which the race-conscious remedy
has an exclusionary effect on whites or men. The
most ideal race-conscious remedy is one that does
not unnecessarily trammel the rights of any
willing competitor to the process.

Many of these criteria have also been evaluated
and upheld when private employers have used race-
conscious remedies as part of their Affirmative
Action Plans (AAPs) required under Executive Order
11246 (which requires private employers that have
contracts with the federal government exceeding
$50,000 to maintain AAPs). For example, in Sharkey v.
Dixie Electric Membership,** the employet’s use of race-
conscious remedies was challenged in a “reverse
discrimination” action. Sharkey, who was white,
alleged that Dixie electric engaged in discriminatory
hiring practices in violation of Title VII when it
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failed to hire him for a vacant position even though
he was qualified and instead hired an African
American applicant (in part because the at-issue job
was identified in Dixie’s AAP as underutilized to a
statistically significant degree). Race was only to be
used as a “plus” factor if the applicant was otherwise
qualified for the position. The Fifth Circuit
supported Dixie’s action, ruling that the action was
substantially justified by means of a valid AAP.

In reviewing the validity of the AAP, the Court
noted that the plan 1) was created on an annual basis, 2)
propetly identified specific positions that were underutilized,
3) made accurate comparisons to the relevant labor
pool, 4) did not unnecessarily trammel the rights of
non-African Americans, and 5) did not present an
absolute bar to employment of other groups.

Similar rulings have been made by other Appellate
Courts. For example, in Doe 0. Kamehameba
School/ Bernice Panahi Bishop Estate,”® the Ninth Citcuit
ruled that private employers’ AAPs: 1) must respond
to a manifest imbalance in the work force, 2) must
not unnecessatily trammel the rights of members of
the non-preferred class or “create an absolute bar to
their advancement,” and 3) must do no more than is
necessary to attain a balance.

Following the guidelines offered by these two cases
can help safeguard both public sector employers and
federal contractors who integrate goals into their
hiring and promotional processes.

EVALUATING SPECIFIC PRACTICES,
PROCEDURES, AND TESTS IN A CROSON
STUDY—SOME EXAMPLES

Evaluating weightings in a Croson Study.
Examining the weightings used in prior selection
processes to create a ranked list is one practice a
Croson Study would evaluate. For example, a public
safety department may have used a 60% weighting
assigned to the written test based upon a collective
bargaining agreement. The Croson Study may

uncover that while the 60% weighting had been
negotiated, it had no job relatedness or validation
support. The Croson Study might find that the 60%
weighting actually caused more adverse impact than
lower weightings suggested by subject-matter experts,
and that the lower weightings would have provided
substantially equally qualified candidates, especially if
a job-related competency-based cutoff was used first
on the written test before the weighting was applied.

As implied above, one step that could be involved
in a Croson Study is to gather data from 7-10 subject-
matter experts for a mid-sized department regarding
weightings. These subject-matter experts would be
provided information on what each test (written and
oral) measures and would be asked for independent
opinions regarding the weightings for each test that
best represent the proper qualification mix necessary
for the job. This effort could lead to, for example, a
conclusion that the written test weighting should be
30% and be used with a minimum competency cutoff
score, and this mix would provide substantially equally
qualified candidates.

In the Riei case, however, the City demonstrated
that weightings of 30% / 70% would substantially
reduce adverse impact but provided no evidence that
the scores were substantially equally valid: “Nor does
the record contain any evidence that the 30% / 70%
weighting would be an equally valid way to determine
whether candidates possess the proper mix of job
knowledge and situational skills to earn promotions.
.. On this record, there is no basis to conclude that a
30% / 70% weighting was an equally valid alternative
the City could have adopted” (Rie, p. 30). Further,
the Court ruled that changing the weightings for the
sole purpose of reducing adverse impact could likely
violate the race-norming prohibition of the 1991
Civil Rights Act: “Changing the weighting formula,
moreovet, could well have violated Title V1I's prohibition
of altering test scores on the basis of race. See
§2000e—2(1)” [emphasis added] (Rz, p. 30). The

“could have” caveat offered by the Court was in no
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doubt offered because of the battle that could have
been waged (although not in the Rin case) over the
suitability of various weighting combinations relative
to their comparative degrees of adverse impact.

Clearly, a strong basis in evidence is needed to show
that the different weighting options, perhaps with a
job-related cutoff, would produce substantially equally
qualified candidates. In the Ric opinion, the Supreme
Court explains its concerns before and affer testing:

Nor do we question an employer’s affirmative efforts to
ensure that all groups have a fair opportunity to apply

Jfor promotions and to participate in the process by which

promotions will be made. But once that process has been

established and employers have made clear their selection
criteria, they may not then invalidate the test results,
thus upsetting an employee’s legitimate expectation not to
be judged on the basis of race. Doing so, absent a strong
basis in evidence of an impermissible disparate impact,
amounts to the sort of racial preference that Congress
has disclaimed, §2000e-2(j), and is antithetical to the
notion of a workplace where individuals are gnaranteed
equal opportunity regardless of race.

Title V11 does not probibit an employer from
considering, before administering a test or practice, how
to design that test or practice in order to provide a fair
opportunity for all individuals, regardless of their race
Jemphasis added] Ricci, p. 25).

Another option from a Croson Study could be to
use subject-matter expert opinions and data from
ptior exams (either given by that department, similar
departments, or reported in the testing literature)
with the currently proposed exam to develop
weightings that are likely to minimize adverse impact,
then set these weightings in advance of administering
the tests. Using a competency-based cutoff on the
written test could sometimes allow the test to be used
as a pass-fail device, rather than a ranking device.
Using a job-related competency-based cutoff score
on the written test could be used to ensure
candidates had a minimum competency, then the rest
of the selection process could be used to rank or

band candidates, using factors that differentiate more
between marginally successful and higher levels of
job performance (ideally, ranking should be based on
qualification factors that differentiate job
performance, rather than factors that are only needed
at a minimum level for successful job performance—
see further discussion later).

A Croson Study also evaluates the practice of how
the math was done on developing the weightings prior
to creating the ranked list. Written test scores and oral
interview scores may be normally distributed but they
often come from different distributions. If the employer
multiplied the raw score from the written test by 60%,
and the raw score from the oral interview score by 40%,
and then added these two scores together, it is very
possible the ¢ffective weights for the written test could be
very different than the intended weights (e.g., 70% rather
than the 60% advertised to the candidates, needlessly
increasing adverse impact). When we combine scores
and desire to give them a certain intended weighting, we
need to consider each person’s scote expressed as the
deviation of their score from the mean score in each
distribution in units of standard deviation. This process
is referred to as standard scoring—a practice that has
been used in testing since at least 1921.% When we do
not transform each candidate’s score into a score in
relation to the standard deviation of that distribution,
we do not know about the relative performance of the
candidate compared to others on this test.

Raw scores on written tests and oral interview tests
are usually quite different. A written test may have a
mean of 55 with a standard deviation of 15 (i.e., 68%
of the scores fall between 40-70; 95% of the scores
fall between 25-85; and 99% of the scores fall
between 10-100). An oral interview may have a mean
of 84 and a standard deviation of 5 (i.e., 68% of the
scores fall between 79-89; 95% of the scores fall
between 74-94; and 99% of the scores fall between
09-99). Sometimes, oral interviewers will give a
candidate a score of 69 as a “failure,” not using the
whole distribution of failing scores.

HOW CROSON STUDIES CAN BE USED




EEO INSiGHT

A quick look at the mean raw score for the written
test and the mean raw score for the oral interview
may detect a difference. If the standard deviations
for the written test and oral interview are different,
almost certainly the effective weightings are not going to
be the same as the intended weightings. Standard scoring
is the process used to ensure the intended weightings
become the effective weightings. With standard
scoring, the candidate’s raw score is subtracted from
the mean score then divided by the standard
deviation of the test. This conversion puts the
candidate’s score in perspective with the distribution
of scores. After each candidate’s score is converted
to a standard score, the weightings can be multiplied
by the converted standard score to ensure the
intended weighting becomes the effective weighting,
This process was not completed by the City of New
Haven, which resulted in the creation of a final list
being issued where 43 of the 77 Licutenants (56%)
wete out of their appropriate mathematical ranking
(some as many as four positions out of their correct
rank order) and 15 of the 41 Captains (37%) also
being out of correct rank order.””

Relative Weight Analysis?® can be used to evaluate
the effective weightings if raw scores have been used.
Re-analyzing the raw score data in the Rin case
reveals that the actual effective weightings of the
Lieutenant’s oral interviews and written tests were
37.2% and 62.8% respectively, and 38.2% for and
61.8% for the Captains oral interviews and written
tests, respectively. While only a 2-3% difference from
the intended weightings, small differences are of
course meaningful to those being tested.

Use of 70% cutoff score in a Croson Study.
Another practice evaluated in a Croson Study is the
cutoff score used in prior examinations for the rank.
If 2 70% cutoff score was used, the basis for its use
may be a civil service rule, charter provision, or a
provision negotiated with a union. If this cutoff is
found to have had adverse impact on past exams for

the rank and no job-relatedness data is available to
support it, then the public employer may wish to use
these facts to establish a strong basis in evidence and
implement a cutoff score based upon job-related
competency.?’ In footnote 16 of Justice Ginsburg’s
dissenting opinion in Rz she states:
It appears that the line between a passing and failing
score did not accurately differentiate between qualified
and ungualified candidates. A number of fire-officer
promotional exams have been invalidated on these bases.
See, e.g., Guardians Assn., 630 I 2d, at 105
(“When a cutoff score unrelated to job performance
produces disparate racial results, Title V11 is violated.”)
(Ricci, p. 32).

If a Croson Study finds that the 70% cutoff score
has created unnecessary adverse impact in the past
and is not supported by any job-relatedness or
validation data, then a strong basis in evidence is
available to the public employer to make a change.
The fact that a city charter, merit system, or even
state law specifies the use of a 70% rule does not
provide adequate justification. The Supreme Court
warns against this: “A state court’s prohibition of
banding, as a matter of municipal law under the
charter, may not eliminate banding as a valid
alternative under Title VIL See 42 U.S.C. §2000e-7"
(Ricer, p. 31). Not using a competency-based
minimum score can needlessly increase adverse
impact. In other situations, using a competency-based
cutoff may actually increase adverse impact, although
in such situations the adverse impact would be
justified because the cutoff score represents the
competency level necessaty for success.

If an employer desires to determine a job-
related, competency-based cutoff score, the steps
are straightforward. One such process (known as
the modified Angoff technique) can be completed
by convening a panel of 7-10 qualified subject-
matter experts to rate every item on the test with
respect to the percentage of minimally-acceptable
candidates who would likely answer the question
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correctly. These ratings are then averaged in a
“critical score” that is reduced by deducting 1, 2, or
3 Conditional Standard Errors of Measurement
(CSEMs) after the test is administered and the
reliability becomes known.

The classical Standard Error of Measurement (just
“SEM”) is calculated using the standard deviation
and reliability of the test. It represents the variance in
a score resulting from factors other than the ability
being measured by the test. The concept is based on
the premise that the underlying ability being
measured by the test cannot be measured exactly
without a perfectly reliable test. Factors cause the
candidates taking the test to score higher or lower
than their true score due to chance error, differential
testing conditions, imperfect test measurement, and
other factors unrelated to the applicant’s true ability.
The SEM provides an estimate of the average test
score error for all candidates regardless of their
ability level. The SEM assumes that errors are the
same at every score throughout the distribution of
candidate scores and represents a weighted average
of errors associated with each score.

Because the SEM varies across the range of
candidate proficiencies, and individual candidate
score levels on any specific test could have different
degrees of measurement error, the SEM as well as
individual score level estimates, commonly referred
to as Conditional Standard Errors of Measurement
(CSEM), ate typically reported.” The CSEM gives
the estimate of reliability (error estimate) at each
score point. The SEM is considered a test-level
statistic and the CSEM is considered a score-level
statistic. Both can be used to compute a confidence
band around an observed score to determine a score
range in which the #ue score (i.e., a score absent
measurement error) probably lies. Unlike the SEM,
the CSEM takes the variation in measurement
accuracy across the score scale into consideration.
That is why the CSEM can offer a more precise error
band around any one individual score.

With the Supreme Court’s warning about section
2000e-2(1) of Title VII, which specifies “It shall be an
unlawful employment practice for a respondent, in
connection with the selection or referral of
applicants or candidates for employment or
promotion, to adjust the scores of ... or otherwise
alter the results of, employment related tests on the
basis of race, color, religion, sex, or national origin,”
it might be prudent to predetermine whether to use
1, 2, or 3 CSEMs to adjust the critical score. To
propetly determine the CSEMs, the test must first be
administered, but then the predetermined number of
CSEMs can be deducted to atrive at the final cutoff
for the test (there are, however, some methods for
determining the CSEM prior to administration—see
later discussion).

While predetermining the number of CSEMs to use
for the final adjustment may lower risk, determining
the number to use after the test is a risk if the decision
is based solely upon race. Lowering a validated cutoff
scote by 1, 2, or 3 CSEMs to reduce adverse impact (as
well as factoring in other relevant factors) is merely
accounting for the lack of reliability of the test (using
1,2, or 3 CSEMs as confidence intervals for including
true scores); it does not alter the results or use different
cutoff seores for different groups, but merely uses the
existing results in a different way. It is unclear how a
conservative Supreme Court would view using race as
one factor. Therefore, while it would be safer to make
the decision priot to test administration, there are
some advantages as well as risks associated with
waiting until after test administration to decide on the
number of CSEMs to use.

There are several case examples where reducing
cutoff scores within substantially equally qualified
ranges to reduce adverse impact has been supported.
Perhaps the first example is given in the Supreme
Court case, U.S. v. South Carolina>* In the South
Carolina case, the Court permitted the consideration
of five statistical and human factors when choosing
whether to deduct 1, 2, or 3 SEMs:
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W The size of the SEM. Large SEMs indicate low
test reliability and/ot high levels of variance in the
applicant pool;

B The possibility of sampling error in the study
(this relates to the number of subject-matter
experts who served on the cutoff development
panel). Panels with only a few subject-matter
experts raise concern based on this factor,
especially if there are a large number of
incumbents in the workforce);

B The consistency of the results (internal
comparisons of the panel results). Panels that
included biased subject-matter experts raise
concern here (only if they were not removed
based on inter-rated reliability and/or being
extreme outliers);

B The supply and demand for incumbents in the
target position (pertaining to the demand for
wotkers needed in the work force); and

® The racial composition of the workforce/levels
of adverse impact on each of the cutoff options
should be considered.

Deducting SEMs (or preferably, CSEMs) in this
fashion preemptively addresses concerns or attacks
that plaintiff groups may bring by arguing that lower
cutoff scores are within the range of the
“substantially equally valid” requirement of the
Uniform Guidelines (Section 3B) and the third
burden (“alternate employment practices”) discussed
in the 1991 Civil Rights Act. Without deducting
CSEMs from validated critical scores, employers
could find themselves wide open to a/fernate
employment practice disparate impact discrimination
arguments brought by enforcement agencies or
plaintiff groups. Further, if the critical score has
statistically significant adverse impact and 1 CSEM
below does not, the employer is faced with a situation
where two cutoff options that are substantially
equally valid result in very different liability outcomes
(one is enforceable under Title VII, the other is not).

A more recent example occurred in Isabel v. City of

Memphis (2005),% where the City of Memphis used a
written test for the sergeant promotional process. The
City had negotiated a 70% cutoff for the test which had
disparate impact against blacks, and the Court ruled
that the cutoff score was invalid, stating: “To validate
a cutoff score, the inference must be drawn that the
cutoff score measures minimal qualifications ...” The
district court found that the cutoff scotre was
“nothing more than an arbitrary decision and did not
measure minimal qualifications.” Given this context,
the Court supported lowering the (arbitrary) 70%
cutoff score by 4% to reduce adverse impact.

Use of score lists in rank order in a Croson Study.
Another area investigated in a Croson Study is how
the prior lists have been used. If the lists have been
used in strict rank order, then an investigation is made
using a distribution type of adverse impact analysis to
see if the rank order process itself adversely impacted
any groups protected by Title VIL If so, then the
investigation continues to the job-relatedness support
to see the reasons for using the list in rank order. It is
not enough to provide job-relatedness data using
content validity to support a rank-ordered list with
adverse impact. The employer must provide evidence
that the test measures those aspects of performance which
differentiate among levels of job performance. The Uniform
Guidelines (1978, Section 14C9) state:

Where a selection procedure supported solely or

primarily by content validity is used to rank job

candidates, the selection procedure should measure those

aspects of performance which differentiate among

levels of job performance. [emphasis added).

This requirement has been affirmed by numerous
courts. For example, in [Vulcan Pioneers v. NJ
Department of Civil Service** the Court ruled that the
tests were not appropriate for ranking because
“subject-matter experts were not even asked whether
the knowledges, skills, and abilities were appropriate
for ranking; rather, they were asked to indicate
whether the knowledges, skills, and abilities ought to
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be ‘qualifying’ . . .several knowledges, skills, and
abilities, such as knot-tying or first aid, appear to be
abilities common to all experienced firefighters, and
as to which only a insignificant range of performance
ought to have been possible.” The Court also noted
that the reliability of the examinations was poor and
that the test placed a premium on test-taking ability
rather than the relevant knowledges, skills, and
abilities required for the job.

An additional requitement surrounding ranking
that has been applied in litigation is the extent to
which the scores are adequately dispersed around the
range of interest. For example, in Guardians v. Civil
Service Commission of New York,> the Court ruled that
the scores were “too bunched” to be used in rank
order. The Court remarked:

Rank-ordering satisfies a felt need for objectivity, but it
does not necessarily select better job performers. In some
circumstances the virtues of objectivity may justify the
inberent artificiality of the substantively deficient
distinctions being made. But when test scores have a
disparate racial impact, an employer violates Title 1711
if e uses them in ways that lack significant relationship
to job performance.

The Court ruled that rank ordering was only
permissible when a demonstration could be made of
“such substantial test validity that it is reasonable to
expect one- or two-point differences in scores to
reflect differences in job performance.” Even though
the Court approved the validity of the test itself, it
viewed the evidence required to use the test as a
separate and distinct issue: “Our prior conclusion
that the test itself may have had enough validity to be
used does not, therefore, lead to approval of using its
results for rank-ordered selections.”

In Rieei, the differentiating evidence required to
demonstrate the job relatedness of the rank-ordered
lists was not addressed by the Supreme Court
majority.* The plaintiffs did not attack this process
because the top scoters on the lists were the plaintiffs.
Not surprisingly, the City did not criticize its own

rank-ordered process, though the validation report
would have, had the City asked for it!

When lists are used in a strict rank-ordered manner,
they can needlessly increase adverse impact. The
reliability of tests and consistency of measurement
used in personnel selection is not perfect. Anyone
who has taken a typing test knows that you may score
45 words a minute, then, five minutes latet, re-take the
test and score 43 words a minute or 48 words a
minute. You are unlikely to score exactly 45 words a
minute again. However, if we repeat this process with
many candidates, it is possible to find the reliability of
the test. There are others ways to find reliability, but
reporting the reliability of tests is a requirement of
the Uniform Guidelines, whenever it is feasible.”’

Test scoring programs typically produce different
types of reliability calculations. The reliability can be
used to establish the reasonable range within which
candidates are likely to obtain their true score. This
range reflects the error of measurement for the test
and can be used to group scores so that substantially
equally qualified candidates are banded together
based upon the test(s) used. See the next section for a
discussion of the common mechanics used for the
banding process.

A Croson Study could evaluate the distribution of
scotes of prior exams to see if the rank-order process
contributed to adverse impact. If so, the Croson Study
would evaluate the justification for the use of the test
in a rank-ordered way to see if there is differentiating
job relatedness support that adequately addresses the
Uniform Guidelines requirements. Also, the Croson
Study would evaluate whether the reliability of the
tests has been addressed in the manner the rank-
ordered list had been used. If there are problems in
this area, the Croson Study can be used to establish the
strong basis in evidence needed to make changes to
help the employer reduce unnecessary adverse impact
and more propetly use these selection tools, relying on
the reliability of the test to group scores of
substantially equally qualified candidates.
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It is important that the decision to band is set up
prior to the next test administration. Changes in the
scoring process after test administration may place
the public entity at a major risk. The Supreme Court
has stated that banding would not be an option after
the fact (if it was used solely to reduce adverse
impact), but should rather be decided in advance as a
practice the employer will adopt: “Had the City
reviewed the exam results and then adopted banding
to make the minority test scores appear higher, it
would have violated Title VII’s prohibition of
adjusting test results on the basis of race. §2000e—
2(0)” (Rieet, p. 31). If adverse impact is shown with
the rank-ordered process after test administration,
adequately addressing the differentiating validity
requirements is the only hope of success in court.

Rule of three in a Croson Study.

Another practice that could be evaluated in a Croson
Study is the practice of how top candidates are
certified to an appointing authority for final
appointment. The appointment certification
procedure called the “rule of three” used by a public
employer may adversely impact groups protected by
Title VIL. Any practice, procedure, or test that causes
adverse impact on a group protected by Title VIl in a
hiring or promotion process is subject to a disparate-
impact discrimination challenge. If an adverse impact
analysis of the rank-ordered distribution of scores
indicates adverse impact throughout the appointing
process, the chances are very good that the rule of
three will itself have adverse impact (as it is used to
select three people at a time from the rank-ordered
lists). If the Croson Study finds that the practice of
the rule of three has adversely impacted a group or
groups protected by Title VIL, then the job
relatedness of the rule of three needs to be
demonstrated. This will be hard to do when the
psychometrics of a written test and oral interview
will a/nost never be reliable enough to justify strict
rank order in groups of just three candidates.

For example, in the Rui case, using the known
standard deviations of each test—typical reliability
estimates of .90 for the written test (internal
consistency) and .00 for the interview (inter-rater
reliability)—and the actual correlations between
these two tests (r = .35 and r = .40 for the
Lieutenant and Captain process, tespectively), the
composite reliability of the two combined measures
can be estimated (r = .84 and r = .85 for the
Lieutenant and Captain process, respectively). This
value can be used with the standard deviation of
scores on each list to compute a Standard Error of
Difference (SED) that can be used to band
applicants that are deemed substantially equally
qualified. Multiplying the SED in this example by 1.96
provides a 95% confidence interval that applicants
who are within a 9.12 point spread (for the
Lieutenant list) and 9.06 point spread (for the
Captain list) possess scores that are statistically
indistinguishable. In other words, score differences
within the broader extremes of this range can be
considered the product of measurement error with
these tests, rather than reliably different ability levels
between the candidates. With these ranges of
substantially equally qualified candidates, there might
be as few as two substantially equally qualified
candidates for the appointing authority to consider
or as many as nine or more. It is unlikely that there
will always be three. The reliability of the test is used
to establish the measurement range of the test. The
number of substantially equally qualified candidates
will vary throughout the range of scores. But that’s
what a job-related selection procedure should be
doing—basing the grouping of candidates according to
how their competency levels may reliably differ.

Remember that the Supreme Court has stated that
banding would not be an option after the fact if the
sole reason for doing so is race-based. The decision
to band needs to be made before test administration
begins. “Had the City reviewed the exam results and
then adopted banding to make the minority test
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scores appear higher, it would have violated Title
VII’s prohibition of adjusting test results on the basis
of race. §2000e-2(1)” (Ricez, p. 31). If a public entity
petforms a Croson Study, evaluates the rule of three
as a part of that study, and finds adverse impact in
the past, it s likely to happen again.

Changing to a banding process affer test
adpinistration will probably be too late, according to
the Supreme Court, if the reason is race-based.
Therefore, stating before test administration, that
banding will be used based upon the reliability of the
tests involved in making the list, rather than the rule
of three, is making adjustments on the basis of the
test reliability, not race, and is a more prudent
decision than waiting for a case to be filed after
testing is done. Banding should be done based upon
the measurement properties of the tests involved and
not based upon an artificial number of three
candidates at a time. The Croson Study can help act
as the change agent to avoid disparate-impact
discrimination liability because, once adverse impact
is shown on a current list with the rule of three, it is
probably too late (see discussion on this specific
topic below).

An inherent conflict exists between a Civil Service
requirement that the selection process be job related
and a requirement to use a rule of three. In the 1971
Griggs v. Duke Power®® case, we learned from the
Supreme Court that the rule of three is a practice
that can violate Title VII: “Under the Act, practices,
procedures, ot tests neutral on their face, and even
neutral in terms of intent, cannot be maintained if
they operate to ‘freeze’ the status quo of prior
disctiminatory employment practices.”

In Rieei, the city’s charter established a merit
system. The merit system required the use of job-
related exams:

When the City of New Haven undertook to fill vacant

Lieutenant and Captain positions in its fire department

(Department), the promotion and biring process was
governed by the city charter, in addition to federal and

state law. The charter establishes a merit system. That
systen requires the City to fill vacancies in the classified
civil service ranks with the most qualified individuals, as
determined by job-related examinations Jemphasis
added] (Ricci, p. 3).

The Griggs decision warns that “examinations”
must be interpreted as “practices, procedures, or
tests.” The City’s merit system states the requirement
to use the rule of three:

After each examination, the New Haven Civil Service

Board (CSB) certifies a ranked list of applicants who
passed the test. Under the charters “rule of three,” the
relevant hiring authority must fill each vacancy by
choosing one candidate from the top three scorers on the
list (Ricci, p. 3).

Perhaps the conflict between being required to
use job-related practices and also being required to
use the rule of three has been anticipated when the
Supreme Court in Ri/ issued a clear warning to the
public sector that relying upon a state court’s
prohibition of banding may not be enough: “A
state court’s prohibition of banding, as a matter of
municipal law under the charter, may not eliminate
banding as a valid alternative under Title VII. See
42 U. S. C. §2000e=7" (Ricci, p. 31). Title VII states
in part:

Nothing in this subchapter shall be deemed to exempt or
relieve any person from any liability, duty, penalty, or
punishment provided by any present or future law of
any State or political subdivision of a State, other than
any such law which purports to require or permit the
doing of any act which would be an unlawful
employment practice under this subchapter. (42 U.S.C.

§2000e-7).

A Croson Study can gather the data regarding
adverse impact of the rule of three and crystallize
the issue for public sector management to address
before being required to by a court. With a Croson
Study completed, more options are available to the
public employer to avoid disparate impact in the
first instance.
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HAS RICCI CREATED A CONFLICT
BETWEEN SECTIONS 2000E-2(L) AND
2000E-2(K)(1)(A)(II) OF THE 1991 CIVIL
RIGHTS ACT?

As a result of Ria, two sections of Title VII may
now stand in conflict. Section 2000e-2(1)* is the
section dealing with the “Prohibition of
discriminatory use of test scores.” Section 2000e-
2(k)(1)(A)(i)* deals with the “Burden of proof in
disparate impact cases,” specifically the “alternate
employment practice” provision. Simply reading
these two sections can give rise to some appatrent
conflicts. However, reading the Uniform Guidelines’
interpretation of the alternate employment practices
application (see section 60.3B)* confirms a potential
conflict and raises questions among practitioners
regarding how these two sections can be reconciled.

Upon close examination, there is a way to
minimize the conflict created by Rie, which added
substantial constraints to the interpretation published
by the Equal Employment Opportunity Commission,
the Department of Justice, the Civil Service
Commission and the Department of Labor in
section 3B of the Uniform Guidelines on Employee
Selection Procedutes (1978).

In Rieei, the Supreme Court states regarding
section 2000e-2(]): “If an employer cannot rescore a
test based on the candidates’ race, §2000e—2(l), then
it follows a fortiori that it may not take the greater step
of discarding the test altogether to achieve a more
desirable racial distribution of promotion-eligible
candidates—absent a strong basis in evidence that
the test was deficient and that discarding the results is
necessaty to avoid violating the disparate impact
provision” (Ricei, p. 24). When addressing the
proposed alternate employment practice of changing
the weightings from 60% on the written test and
40% on the oral interview to 30% / 70%, the Ricci
majority stated: “Nor does the record contain any
evidence that the 30% / 70% weighting would be an
equally valid way to determine whether candidates

possess the proper mix of job knowledge and
situational skills to earn promotions. Changing the
weighting formula, moreovet, could well have violated
Title VIIs prohibition of altering test scotes on the
basis of race. See §2000e—2(1). On this record, there 1s
no basis to conclude that a 30% / 70% weighting was
an equally valid alternative the City could have
adopted” [emphasis added] (Ricez, p. 30).

In the Rieei decision, the Supreme Court addressed
section 2000e-2(1) again dealing with the alternative
employment practice of banding: “Here, banding was
not a valid alternative for this reason: Had the City
reviewed the exam results and then adopted banding
to make the minority test scores appear higher, it
would have violated Title VII’s prohibition of
adjusting test results on the basis of race. §2000e—
2(I)...” [emphasis added] (Rieez, p. 31).

The alternative employment practice provisions of
Title VII in the Civil Rights Act of 1991, gives a
specific day for an important reason. It states in
section 2000e-2(k)(1)(A)(ii): “the complaining party
makes the demonstration described in subparagraph
(C) with respect to an alternative employment practice
and the respondent refuses to adopt such alternative
employment practice.” The (C) section states: “The
demonstration referred to by subparagraph (A)(ii)
shall be in accordance with the law as it existed on
June 4, 1989, with respect to the concept of
‘alternative employment practice” [emphasis added].
On June 5, 1989, Wards Cove 1. Atonio* was decided by
the Supreme Court in 2 manner that was
objectionable to a majority of Congtess. The
objectionable part of the Wards Cove decision states:

Finally, if on remand the case reaches this point, and
respondents cannot persuade the trier of fact on the
question of petitioners’ business necessity defense,
respondents may still be able to prevail. To do so,
respondents will have to persuade the factfinder that
“other tests or selection devices, without a similarly
undesirable racial effect, wonld also serve the employer’s
legitimate [hiring] interest[s]”; by so demonstrating,
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respondents would prove that “[petitioners were] unsing
[their] tests merely as a ‘pretext’ for discrimination.”
Albemarle Paper Co., supra, at 425 see also Watson,
487 U.S., at 998 (O’Connor, |.); id., at 1005-1006
(Blackmmnn, |., concurring in part and concurring in
Judgment). If respondents, having established a prima
Jacie case, come forward with alternatives fo petitioners'
hiring practices that [490 U.S. 642, 661] reduce the
racially disparate impact of practices currently being
used, and petitioners refise to adopt these alternatives,
such a refusal wonld belie a claim by petitioners that
their incumbent practices are being employed for
nondiscriminatory reasons.
Of course, any alternative practices which
respondents offer up in this respect must be
equally effective as petitioners’ chosen hiring
procedures in achieving petitioners’ legitimate
employment goals. Moreover, “[factors such as the
cost or other burdens of proposed alternative selection
devices are relevant in determining whether they would be
equally as effective as the challenged practice in serving
the employer’s legitimate business goals.” Watson, supra,
at 998 (O’ Connor, .). “Courts are generally less
competent than employers to restructure business

practices,” Furnco Construction Corp. v. Waters, 438

US. 567, 578 (1978), consequently, the judiciary
should proceed with care before mandating that
an employer must adopt a plaintiff's alternative
selection or hiring practice in response to a
Title VII suit. /emphasis added]

The specific words regarding alternate employment
practices from Albemarle (ptior to June 4, 1989) were:
.. .the respondents have not until today been
specifically apprised of their opportunity to present
evidence that even validated tests might be a “pretext”
for disctimination in light of alternative selection
procedures available to the Company.”* The Watson
decision (prior to June 4, 1989) stated the following
regarding alternate employment practices: “Factors
such as the cost or other burdens of proposed
alternative selection devices are relevant in determining

whether they would be equally as effective as the
challenged practice in serving the employer’s legitimate
business goals. The same factors would also be
relevant in determining whether the challenged
practice has operated as the functional equivalent of a
pretext for discriminatory treatment.”*

While Congress obviously wanted to place less
constraints on how alternate employment practices
had been interpreted by a the Supreme Court, the
1991 Civil Rights Act could only do so much by
reversing any impact the Wards Cove case could have.
The Supreme Court’s narrowing to employment goals
from business goals was erased. The warning that “the
judiciary should proceed with care before mandating
that an employer must adopt a plaintiff’s alternative
selection or hiring practice in response to a Title VII
suit” was cleatly reversed by the 1991 Civil Rights Act.

APPLYING THE RICCI STANDARD TO
COMMON TESTING SITUATIONS

What are the implications for employers of the
Supreme Court’s analysis of the test-related evidence
that was available in the record in Rice? This was a
unique case with unusual circumstances that are not
typically encountered in EEO settings (i.c., tossing out
a list solely on the basis that it had adverse impact
against minorities and having whites sue on the basis
of disparate treatment). The classic Title VII burdens
established under the USSC’s unanimous ruling in
Griggs and codified by the 1991 Civil Rights Act
remain intact. In the aftermath of Rz, some recent
lower-court cases clarified this point. For example, in
the post-Rie case, U.S. 2 City of New York,* the court
clarified that the Rici case does not change the law as
it relates to the burden-shifting requirements outlined
in Title VII. In addition, Federal Enforcement
Agencies such as the Office of Federal Contract
Compliance Programs (OFCCP) have clarified that
Rieei does not alter the standard enforcement
processes that are in place when federal contractors
use testing practices that exhibit adverse impact.*0
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While the major tenets of Title VII remain, Ricz does
provide specific guidance to employers regarding
making race-based decisions after an employment test
has been given (i.e., let the results stand unless it can
be proven, using the strong-basis-in-evidence
standard, that the test was likely not valid or that other
substantially equally valid (lower adverse impact)
options were available but were ovetlooked.)

Considering 1) the Rii admonishment regarding
changes after a selection process has been administered
absent a “strong basis in evidence” that not acting will
cause a disparate impact situation, 2) the “Prohibition
of discriminatory use of test scores” in Title VIIs
section 2000e-2(l), and 3) the alternate employment
practices in Title VII’s 2000e-2(k)(1)(A) (i) (and related
docttine codified in the Guidelines, Sections 3B, 5G,
14BJ5] and [6], and 14C[8] and [9] with respect to
“alternate use with less adverse impact”), below is a list
of practical examples of how employers can address
real employment situations. Each example will be
discussed in the context of the employers in situations
with and without a strong basis in evidence (i.e., evidence
that the test(s) used were not sufficiently valid) as well
as before or affer the test administration.

Changing weightings. For purposes of this
discussion, the process of changing weightings means
changing from union-negotiated or arbitrary
weightings to a set of job-related weightings based on
job analysis data or ratings from a panel of subject-
matter experts. Because developing test weightings
based upon job research results in weightings that
accurately reflect job requirements, such a process is
likely to produce a more qualified applicant list than
union-negotiated or arbitrary weightings, and may
produce more or less adverse impact.

Changing weightings before test
administration with or without a strong basis in
evidence. This practice is acceptable, even if adverse
impact was a motivating factor behind starting the
process to research and identify the actual job-related
weightings (based on both the “alternate employment

practice” requitement of the 1991 Civil Rights Act and
the related “substantially equally valid” doctrine of the
Guidelines). For example, an employer, in an attempt to
both maximize the validity of the process and reduce
undesirable adverse impact, may conduct research and
determine that assessment centers are an effective
means at reducing adverse impact while measuting
competencies that are typically untapped by written
tests, and decide to include an assessment center as part
of the overall weighted testing process. Another
example would be an employer that uses both a written
test and an assessment center (weighted arbitrarily 50%
/ 50%), and decides to conduct a study to re-weigh the
tests according to their relative ingportance to the job. Yet
another example would be using the written test with a
validated cutoff scote as a pass/fail device only
(especially if it only measures abilities needed at a
baseline level, rather than differentiating abilities), and
then weighting the assessment center 100% (especially
if it measured differentiating abilities).

Changing weightings after test administration
without a strong basis in evidence. This practice
would not be defensible post-Ric.

Changing weightings after test administration
with a strong basis in evidence. The Supreme
Court ruled in Rice that “Changing the weighting
formula, moreovet, could well have violated Title VII’s
prohibition of altering test scores on the basis of
race. See §2000e—2(1)” [emphasis added] (Riee, p. 30).
The Court’s key caveat to this statement was, “On #his
record, there is no basis to conclude that 2 30% / 70%
weighting was an equally valid alternative the City
could have adopted” [emphasis added] (R, p. 30).
If, however, the City presented a set of weightings
(based on job analysis data or qualified subject-matter
expert opinions) that were substantially equally
valid—or pethaps even nore valid—than the original
set used by the City, but reduced adverse impact, they
might have been accepted. For example, if the City
used job analysis data or subject-matter expert
opinions to determine that a 50% / 50% weighting
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scheme was substantially equally valid (or even more
valid) than the 60% / 40% weighting that was used,
and the job related set reduced adverse impact, such a
weighting scheme could have been adopted. However,
merely suggesting alternative weightings without also
demonstrating that they were substantially equally valid to
sufficiently address the “alternate employment
practice” requirement of the 1991 Civil Rights Act and
the related “substantially equally valid” doctrine of the
Guidelines would obviously not be acceptable, as they
were rejected in the Ria case.

Lowering cutoffs. Because cutoffs split the entire
applicant group into two groups—passing and
failing—they should be set in a way that maximizes
the differentiation between the qualified versus
unqualified applicants. The most effective cutoff
scores have the highest levels of Decision
Consistency Reliability—a type of reliability that
evaluates how consistently the test classifies
“qualified” and “non-qualified,” or those who pass
the test versus those who fail.#” Cutoffs that are set
too high will screen out too many applicants who are
actually qualified. Cutoffs that are set too low have
the opposite effect—they will screen in too many
unqualified applicants. Cutoffs that are accurately set
using a job-related process like the Angoff method
are likely to have higher levels of Decision
Consistency Reliability than atbitrary cutoffs. Even if
a cutoff is set using a job-related method like the
Angoff technique, the test used to measure applicant
qualification levels along the continuum of scores
will have a certain degree of score consistency
(reliability) with respect to measuring the same. As
discussed above, accounting for this lack of perfect
measurement can be done by reducing the critical
score by 1-3 CSEMs. Also discussed below is the
possibility of lowering cutoffs without respect to the
consideration of such measurement error.

Lowering cutoffs before test administration
without a strong basis in evidence. Although this
example implies lowering cutoffs in a way that is not

based on the psychomettic properties of the test (e.g,
without considering the reliability or CSEM), it is
likely defensible because it was done before the
administration of the test. However, lowering cutoffs
without respect to the psychometric properties of
the test (or the ability continuum inherent within the
score distribution) may possibly result in setting a
standard that is below the qualification levels needed
for the job. It is recommended to use the
psychometric properties of the test and a job-related
cutoff procedure.

Lowering cutoffs before test administration
with a strong basis in evidence. If an employer
determines a job-related cutoff before the test is
given and desires to account for the measurement
error of the test, the employer can defensibly lower
the cutoff using CSEMs and determine the exact
number (either 1, 2, or 3) beforehand. Most CSEM
methods require post-administration statistics for
computation. However, the Lord-Keats method can
be used for estimating CSEMs before a test has been
administered, although it is more advisable to simply
state up front whether 1, 2, or 3 CSEMs will be
deducted and then use the most accurate CSEM
computations after test administration.

Lowering cutoffs after test administration with
a strong basis in evidence. If an employer
administers a test with an arbitrary cutoff, and
subsequently determines that neither the test nor the
cutoff score are sufficiently valid (establishing a
strong basis in evidence), lowering the cutoff score
to reduce or eliminate adverse impact may be
permissible. In fact, the Court ruled in Ri/ that
having a strong basis in evidence may even justify a
more severe action—retracting the test results
altogether. Lowering the cutoff score with
consideration of the psychometric properties of the
test would be helpful to support this situation, as
would knowing the test score level associated with
the minimum levels needed for the job (eg, a cutoff
score set using the modified Angoff technique).
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Lowering cutoffs after test administration
without a strong basis in evidence. Provided that
the employer lowers the cutoff based upon the
psychometric limitations of the test, lowering the
cutoff by 1-3 CSEMs may be permissible based on
both the “alternate employment practice” requirement

of the 1991 Civil Rights Act and the related
“substantially equally valid” doctrine of the Guidelines.
It should be noted here that the race-norming
prohibition of the 1991 Civil Rights Act (§2000e-2]1])
expressly states that #sing different cutgff scores for
different groups is prohibited; however, this should be

Table 3: The Strong-Basis-in-Evidence Requirement Applied to Several Testing Scenarios

Strong-Basis-in-Evidence Requirement
(i.e., evidence of non-validity and/or no Alternate Employment Practice)

Practice No Risk Some Risk Moderate Risk  High Risk
Changing Before After administration | After administration | After administration
weights. administration. based on correct based on updated/ | changing weightings
math (e.g., using corrected job without job research
standard scores v. analysis data or SME | just to reduce
raw scores to weight | panel opinions.® adverse impact®
tests).(
Lowering Deciding to lower a | Deciding to lower Lowering an arbitrary cutoff score after
cutoffs. job-related cutoff an arbitrary cutoff administration just to reduce adverse impact.
using 1-3 CSEMs before testing (not
before or after related to using 1-3
administration.® CSEMs).
Banding. Deciding to band Banding based on Widening pre-determined bands or
before test arbitrary or weak deciding to band after administration just
administration. statistical methods | to reduce adverse impact.®
Taking part Considering future | Removing test items based on qualified Retracting or not
or whole test | alternate employment | Differential ltem Functioning (DIF) certifying test
actions or practices with lower | analyses.® results.
changes after | adverse impact,
identifying making changes, or
adverse impact. | validating for
subsequent
administrations.

Notes: (1) Changing from raw scores to standard scores will typically have an effect of changing the effective
weightings. (2) Using accurate and reliable job analysis data and/or input from a panel of qualified subject-
matter experts (such a change could result in higher or lower adverse impact). (3) Note that the Court in Ricci
ruled that changing the weights for the sole purpose of reducing adverse impact could likely violate the race-
norming prohibition of the 1991 Civil Rights Act (Ricci, p. 30). Given the “could” caveat offered by the court, it is
safe to say that weights that were not “substantially equally valid” would mostly likely constitute a violation;
whereas weights within a substantially equally valid range “may” cause a violation. (4) This process is supported
and based upon the psychometric characteristics of the test. (5) In the Ricci decision, the Supreme Court
addressed section 2000e-2(1) again dealing with the alternative employment practice of banding: “Here,
banding was not a valid alternative for this reason: Had the City reviewed the exam results and then adopted

banding to make the minority test scores appear higher, it would have violated Title VII's prohibition of adjusting
test results on the basis of race. §2000e-2(1)..."” [emphasis added] (Ricci, p. 31). (6) Removing test items based
on DIF studies is a defensible practice provided that the levels of DIF are high and the psychometric and validity
properties of the items removed are limited (see D. Biddle, 2006, pp. 68-72).
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differentiated from lowering a cutoff score, which is
applied to a// test takers in the distribution, within a
range that is within the substantially equally valid
confines. If the employer arbitrarily lowers the cutoff
for race reasons without a strong basis in evidence, this
practice would not be supported post Ric.

Banding. As discussed above, test score banding is
widely practiced in the testing field and has been
endorsed far more times than denied in litigation
settings.* However, if banding is adopted after a test
has been administered for the sole purpose of
reducing adverse impact, the foundations set forth in
Ricei apply as follows:

Banding before test administration with or
without a strong basis in evidence. Before a test is
administered, employers can predetermine the use of
banding, even though the span of the bands can only
be determined after the test(s) have been
administered (because the psychometric properties
of the tests cannot be known until afterwards).

Banding after test administration without a
strong basis in evidence. This practice is not
permissible after Ric.

Banding after test administration with a strong
basis in evidence. Provided that this process is
based upon the psychometric properties of the
test(s) involved, banding using 1-3 Standard Errors
of Difference® may be permissible based on both
the “alternate employment practice” requirement of
the 1991 Civil Rights Act and the related
“substantially equally valid” doctrine of the
Guidelines.

In sum, Table 3 provides a summary of each of
the above recommendations for employer
compliance in a post-Rii context.

APPLYING RICCI TO OTHER TITLE VII
SITUATIONS (OUTSIDE OF TESTING)
Within a few short weeks after the Supreme Court’s
ruling in Riei, the human resources and legal field
began exploring the decision’s potential to reach

situations outside of the typical disparate
impact/disparate treatment framework. Some
stretched the Riee/ precedent to mean that meeting
the strong-basis-in-evidence rule prevented
employers from taking any actions based on their
adverse impact findings—sending messages to the
EEO compliance community that proactive adverse
impact analyses were either moot (at best) or
impermissible (at worst). Others offered cautionary
guidance, implying that HR and legal practitioners
should tread lightly when it comes to applying
disparate impact theory to transactions such as
layoffs ot proactive compensation analyses.”! Some
courts have even felt the need to clarify the fact that
Rieei does not change the standard Title VII disparate
impact theory applied in testing cases.>?

When evaluating the span of Ric, it is important
to recognize the context under which the case was
tried. In Riw, the strong-basis-in-evidence standard
was applied within a set of extreme circumstances—
candidates who had competed in a public-sector
promotional process (where the competitive ground
rules were laid down before the process began) were faced
with losing their promotional opportunities affer
being previously-deemed qualified. In addition, the
context was the public sector; it dealt with
promotional processes that were judged by the Court
as acceptable (albeit based on a very limited evidence
record); and it weighed the permissibility of redacting
promotional eligibility based on publically announced
criteria. Given these circumstances, it is safe to say
that the facts in Riwi sets the case far to one side of
the continuum of HR practices that might be
subjected to Title VII scrutiny. Table 3 above
discusses the different testing practices that may fall
along this same continuum.

The extent to which the Riee/ precedent may apply
to other (non-testing) situations is explored below.
The discussion is limited to adverse impact pertaining
to layoff (Reduction in Force, or “RIF”) decisions
and compensation analyses because these are the two
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most common situations where disparate impact
theory is applied outside of the testing context.

Applying Ricci to Reduction in Force (RIF)
decisions.

The primary practical implication from Rieis that if
employets ate using practices, procedures, and/or
tests that are fair and valid, they are likely on safe
ground—even when such practices, procedures, and) or test
have adyerse impact, unless an alternate employment practice
that is substantially equally valid with less adverse impact has
been presented to the enmployer and the employer rejected it. The
Rieei ruling squately stated that employers should let
the results of an employment-related test stand unless
they have a strong basis in evidence for disregarding
the results from the test (based on the factors
discussed above). In addition, any steps taken to
reduce adverse impact (that are outside the bounds
permitted within Title VII’s “substantially equally
valid” doctrine) should be made prior to the test being
administered, unless there is a strong basis in evidence
that race-conscious remedies are necessary (as would
be defined through a Croson Study process).

When employers undergo a RIF process, they
ought be certain that the criteria used for making RIF
decisions are based upon a bona fide seniority system
and/or are job related and uniformly applied. If the
RIF process results in adverse impact based on race
or gender and a bona fide seniority system is not
being used, the same burdens that are relevant to a
disparate impact hiring case will apply (i.c., the
employer will need to justify their RIF criteria based
on the 1991 Civil Rights Act validation standard
anchored by the Griggs case, “job related for the
position in question and consistent with business
necessity”), which is essentially “making a
demonstration of validity.”” Under this same
framework, a plaintiff in such a RIF case could
prevail under the “alternate employment practice”
theory (7.e., by successfully arguing RIF practices or
criteria that were “substantially equally valid,” but had

less adverse impact were available to the employer
and the employer refused to use the alternate
employment practice(s)).

If the RIF process is not based on a bona fide
seniority system and has adverse impact based on age
(which is common in RIF cases), the Supreme Court
has ruled in Swith v. City of Jackson that there are
important textual differences between the Age
Discrimination in Employment Act (ADEA) and
Title VIL. The ADEA permits any “otherwise not
prohibited” action “where the differentiation is based
on reasonable factors other than age” The result is that
the ADEA’ requirement for justifying adverse
impact based on age is much less than the
requirements under Title VII. An employer does not
need to “demonstrate validity” but rather only needs
to show that reasonable factors other than age accounted
for the adverse impact.

So, under Rier, can an employer calculate adverse
impact before making RIF decisions and base
individual RIF decisions on whether such decisions
put them on the adverse impact radar? If their RIF
process is defensible (with either a bona fide seniority
system ot job related validity and uniformly applied)
the adverse impact is justified and the employer is
safe if challenged under ecither a race/gender or an
age-related claim of adverse impact. However, if
their RIF process has adverse impact and is not
based on a bona fide seniority system or uses un-
validated critetia, they leave themselves vulnerable in
a Title VII lawsuit.

There are a few differences that specifically apply
when comparing RIFs to the redacted promotional
process that occurred in Riee. Ricei dealt with a
promotional process where all of the candidates
knew the promotional process and critetia in advance
and then competed within this pre-defined
framework to earn their slots on a promotion slate.
By competing in such a process, the employees
developed certain “legitimate expectations” that were
upset by the redacting of the eligibility list:
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“Examinations like those administered by the City
create legitimate expectations on the part of those
who took the tests. As is the case with any promotion
exam, some of the firefighters here invested
substantial time, money, and personal commitment in
preparing for the tests” (Rices, p. 24). Only with a
strong basis in evidence could the employer consider
tossing the lists generated by the selection process, if
adverse impact existed. By contrast, RIF decisions are
competitive pet se, but are typically based on pre-
existing factors that are both individually (e.g.,
seniority, performance reviews) and employer based
(e, needs within a specific department, desire to
keep certain core functions). By keeping initial RIF
decisions confidential, an employer is able to
proactively analyze their proposed decisions for adverse
impact prior to making their final decisions known.
The intent of this initial analysis is to (perhaps) allow
the employer to adjust their RIF decisions based
upon the results of the analyses and the existence of
adverse impact. Absent a strong basis in evidence,
this adjustment of RIF decisions would likely not
withstand legal scrutiny, but because the initial RIF
decisions are confidential, it would be much harder
for a potential plaintiff to realize what is happening.
The best advice for employers making RIF decisions
is to ensure that RIF decisions themselves are job-
related and consistent with business necessity and to
stand by their initial decisions.

Applying Ricci to compensation analyses.

Since the passage of the 1963 Equal Pay Act and the
1964 Civil Rights Act, the courts and federal
government have been involved in making sure the
compensation practices of employers are free of pay
discrimination. While all subgroups are protected
under these Acts, women and/or minorities are
typically the plaintiffs in such actions. The U.S.
Equal Employment Opportunity Commission
(EEOC) and the U.S. Department of Labor’s
enforcement arm, OFCCP proactively regulate and

enforce policies for analyzing the compensation
practices of thousands of U.S. corporations,
covering both federal- and non-federal contractors.

While active in their enforcement efforts, the
government’s tools for identifying systemic
compensation discrimination for the first two
decades following the Equal Pay Act and Civil Rights
Act have been limited. For example, from the 1990s
to 2004 (when the draft version of the now final
compensation standards were released), the typical
“red flag” analyses used for identifying possible
compensation discrimination consisted simply of
making average salary comparisons between men and
women and whites and minorities by job grouping
variables such as job title or job group.’* In the
courtrooms, mote sophisticated multiple regression
procedures had been used but with mixed response,
being called incomprehensible and deemed
questionable in some courtrooms while being
accepted and considered necessaty in others.> The
vast majority of high-level litigation, however,
adopted this use of multiple regression for analyzing
compensation data for possible discrimination.

On November 16, 2004, however, the landscape
changed when the OFCCP released a new set of draft
guidelines that solidified the role of multiple
regression analysis in evaluating compensation
discrimination. These draft guidelines went through a
public review process and were released in final form
on June 16, 20006, in the form of two sets of
documents. The first set, titled “Interpreting
Nondiscrimination Requirements of Executive Order
11246 with Respect to Systemic Compensation
Disctimination,” essentially constitutes OFCCP’s
formal guidelines regarding analyzing compensation
data received from federal contractors (“Interpretive
Standard”). The second set is titled, “Voluntary
Guidelines for Self-Evaluation of Compensation
Practices for Compliance With Nondiscrimination
Requirements of Executive Order 11246 With

Respect to Systemic Compensation Disctimination,”’
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and is provided as a set of useful guidelines that
federal contractors can utilize proactively to ensure
that their compensation analyses will be done using
procedures and techniques that will address the
Interpretive Standards (“Voluntary Guidelines”).

The Voluntary Guidelines provide both a strong
recommendation that federal contractors use multiple
regtession techniques to proactively identify pay
disparities between groups, as well as proactively
provide “make whole relief”” when pay discrimination
is identified. In fact, under federal affirmative action
regulations, employers that are federal contractors are
requited to conduct pay analyses annually to ensure that
minorities and women are being faitly compensated.®
This is a similar function to what Croson Studies are
designed to do—identify problems and prepare a path
for cotrection. In addition, when contractors are
scheduled for an on-site review for their compensation
practices, Item 11 of the Scheduling Letter requests
that the employer provide “annualized compensation
data (wages, salaries, commissions, and bonuses) by
cither salary range, grade, or level showing total
number of employees by race and gender and total
compensation by race and gender.” When supplied
by the contractot, this information is analyzed by
OFCCP for possible statistical indicators of pay
discrimination. To encourage contractors to use the
multiple regression and related techniques described in
the Voluntary Guidelines, the OFCCP offers a
program called “compliance coordination” which in
effect states that the OFCCP will forego independent
review of a contractor’s raw compensation data and
simply review the contractor’s compliance with the
Guidelines themselves.

While nearly four decades of enforcement in the
courts and the federal enforcement guidelines
certainly lay a substantial foundation for conducting
proactive pay analyses, the outer boundaries
surrounding pay investigations are currently
unknown. Does Rui weigh into where these lines are
drawn? It should first be stated that while minorities

and women are most often the targeted group for
inquiry in a pay review, the 1963 Equal Pay Act and
the 1964 Civil Rights Act also protect whites and
men and, to the extent that pay studies reveal
significant pay discrepancies against these groups,
they should be (and have been) enforced.

But what about situations—Ilike in Ricei—where
efforts to comply with civil rights laws based on a
possible violation against one group apparently
creates a situation where discrimination can occur
against another? Such situations are not limited to
just promotional testing circumstances—they have
also occurted in pay analysis cases. For example, in
Rudebusch v. Hughes © a federal judge ruled that
Northern Arizona University violated the civil rights
of 40 white male faculty members by giving salary
raises exclusively to female and minority professors.

In Rudebusch, the University implemented a “pay
equity” plan that gave one-time pay increases that
averaged $3,000 for minorities and $2,400 for women.
White males, however, received no increases. Such
changes were made based on a (limited) regression
model that was used to make $207,613 of pay
increases to just female and minority male faculty members
whose salaries fell below the predicted salary of a
similarly situated white male faculty member. While
this practice (.e., making pay adjustments based upon
significant disparities) is common (in fact, mandatory
for compliance in some cases), the problem in
Rudebuseh was that no non-minority men were granted
salary increases—even those with salaries below their
predicted levels. In addition, the court noted three major
inadequacies with the pay study used to justify making
changes to minority and female pay levels.

The first inadequacy was that the study indicated
that the bighest single pay disparity was only 2.0 standard
deviations from the predicted salary. This is not to be
confused with an entire group’s pay triggering the 2.0
standard deviation test required for showing statistical
significance. The highest single pay disparity in
Rudebuseh being “2.0 standard deviations from the
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predicted salary” pertains to the distance of a single
individual away from their predicted salary level—not
an entire group factor (¢, gender) being statistically
significant at the 2.0 standard deviation level.

The next inadequacy was the fact that, “although
over half the minority faculty made less than the
predicted salary, a very large percentage of white
male faculty also made less than the predicted
amount.” The court deemed this as some degree of
evidence that other factors besides discrimination
may be to blame in explaining the imbalances.

The third limitation pointed out by the Court had
to do with the regression study itself. The Court
deemed the regression model “inadequate” because it
did not include critical performance factors that were
fundamental to predicting pay for the at-issue
position (teachers):

As a final point, we have concerns about the way in
which Hughes calenlated and made the adjustments in
this case. Particularly when, as was the case here,
adjustments depend upon a regression analysis that does
not acconnt for performance factors such as academic
credentials, performance, merit, teaching, research, or
service—factors that are the major criteria for faculty
compensation on campuses across the conntry—the

Jailure to make some sort of more individualized

determination of what sort of adjustments are
warranted in any given case will not satisfy strict
serntiny. (Rudebusch, para. 33).

Given this pay disparity-specific legal guidance,
coupled with the more general guidance given in
Ricei regarding the strong-basis-in-evidence
standard, the following points should be
considered when conducting proactive pay
investigations:

W Never make pay adjustments without
statistically significant evidence (¢.g., compating
means only) that accounts for realistic
qualification differences that may exist between
groups. Using multiple regression is the only
acceptable way to complete this process, and has
enjoyed decades of the support and recent
endorsement from federal enforcement agencies.
B Never make pay adjustments prior to
petforming a “cohort” analysis whereby additional
variables (ze., those not included within the
regression analysis) are investigated.

B Conduct multiple regression studies under
attorney-client privilege.

B Make sure that pay investigations look for
possible pay dispatities that may exist for any group
(whites and men included), and when pay

Table 4: The Strong-Basis-in-Evidence Requirement Applied to RIFs and Compensation Analysis
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Strong-Basis-in-Evidence Requirement
(i.e., evidence of non-validity and/or no Alternate Employment Practice)

Practice None Some Risk

Moderate Risk  High Risk

Layoffs (RIFs). Evaluating adverse
impact of possible

RIF decisions.

Changing with
validated RIF criteria
to lower adverse
impact after learning

Changing moderately- Making RIF decisions
validated RIF criteria  based entirely on

to lower adverse adverse impact results.
impact after learning

about adverse impact. about adverse impact.

Compensation Making pay changes

analyses. to any statistically
significantly impacted
group based on a
strong regression

model. model.
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Making pay changes
to any statistically
significantly impacted
group based on a
moderate regression

Making pay changes
to any statistically
significantly impacted
group based on a
weak regression
model.

Making pay changes
to only minorities or
women based on
weak regression
models (or non-
regression methods).
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adjustments are made, be sure that the criteria and
rules are uniformly applied across all gender and
race/ethnic groups.

B When pay adjustments are made based on a
multiple regression model, ensure that the model
itself is statistically significant, the strength of the
regression model is sufficiently adequate for
making predictions, and the fundamental factors
that ate relevant to pay are included.%?

All employers—especially federal contractors—ate
encouraged to invest in expert statistical and legal
expertise to ensure their compensation evaluations
and pay adjustment methodologies are sound. Table
4 summarizes the post-Rie/ recommendations for
RIFs and compensation analysis.

CONCLUSIONS

The Ricei case delivers the unmistakable mandate
that employers need to perform a Croson Study to
establish a strong basis in evidence to support a
decision that remedial action is necessary before
implementing race-conscious remedies that are as
extreme as throwing out the results of a list

because the results adversely impact a group
protected by Title VII of the Civil Rights Act when
they do not feel it is job related enough to
withstand a court challenge. Conducting a Croson
Study under attorney-client privilege to determine
if race-conscious remedies may be appropriate is a
prudent step for any employer thinking of
implementing race-conscious remedies as a part of
their diversity initiatives. A Croson Study can
provide a strong basis in evidence in determining
the type of test, the weightings used, the cutoff
scores, and alternate selection procedures that
should be developed and administered to
substantially reduce unnecessary adverse impact
while selecting qualified candidates.

And finally, employers that evaluate alternate
employment practices under a Croson Study should
make sure to compile evidence, not just rhetoric, to
support the position that the alternate employment
practice (such as banding, a different set of weightings,
a different cutoff score, or the use of an assessment
center) will provide substantially equally qualified
candidates with less adverse impact. €3
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trustworthy workmanship, and which are substantially equally valid for a given purpose, the user should use
the procedure which has been demonstrated to have the lesser adverse impact. Accordingly, whenever a
validity study is called for by these guidelines, the user should include, as a part of the validity study, an
investigation of suitable alternative selection procedures and suitable alternative methods of using the
selection procedure which have as little adverse impact as possible, to determine the appropriateness of using
or validating them in accord with these guidelines. If a user has made a reasonable effort to become aware of
such alternative procedures and validity has been demonstrated in accord with these guidelines, the use of the
test or other selection procedure may continue until such time as it should reasonably be reviewed for
currency. Whenever the user is shown an alternative selection procedure with evidence of less adverse impact
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and substantial evidence of validity for the same job in similar circumstances, the user should investigate it to
determine the appropriateness of using or validating it in accord with these guidelines. This subsection is not
intended to preclude the combination of procedures into a significantly more valid procedure, if the use of
such a combination has been shown to be in compliance with the guidelines.

Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989).

Albemarle, supra, at 425.

Watson v. Fort Worth Bank & Trust, 487 US. 977 (1988).

U.S. v City of New York, 07-cv-2067, NGG, RLM (2009).

http:/ /www.dol.gov/ofcep/regs/compliance/fags/Ricci_ FAQ.htm.
See Biddle, 2000.

Most CSEM methods requite post-administration statistics for computation. However, the Lord-Keats
method can be used for estimating CSEMs before a test has been administered (see Lord, F. M. [1984].
Standard errors of measurement at different ability levels. Journal of Educational Measurement, 21, 239-243).

See, for example, Aguinis, H. (2004). Test-score banding in human resonrce selection: legal, technical, and societal issues.
Pracger Publishers.
See Biddle, D. (2008). Overview of C-SEM Methods. In Hurtz, G. M. (Chair), Integrating conditional

standard errors of measurement into personnel selection practices. Symposium presented at the Annual
Conference of the Society for Industrial and Organizational Psychology. San Francisco, CA, April 2008. See
also, Biddle, D., Kuang, D. C. Y., & Higgins, J. (2007, March). Test use: ranking, banding, cutoffs, and
weighting. Paper presented at the Personnel Testing Council of Northern California, Sacramento.

See, for example: Cave, B. (2009, July 15). Ricci v. DeStefano Supreme Court finds that city discriminated
against white employees. Labor and Employment Bulletin. Rettieved from

http:/ /www.btryancave.com/files /Publication/b1149¢33-b667-436b-9cc4-
d0d6£8ecbd27/Presentation/Publication Attachment/352¢8bfc-5f1f-4e53-8dd1-d1cb9e97cb56/LaborAlert?
-15-09.pdf. Hammell, . W. & Curtin, Z. M. (2009, July 10). Ricci v. DeStefano: Supreme Court holds
employer liable for trying to avoid claims of adverse-impact discrimination. Dorsey & Whitney LLP.
Rettieved from http:/ /www.dorsey.com/ticci_analysis/

US. u. City of New York (07-cv-2067, NGG, RLM), the court clarified that the Ricci case does not change
the law as it relates to the burden-shifting requirements outlined in Title VIL

Smith v. City of Jackson (03-1160, 544 U.S. 228, 2005, 351 F.3d 183, affirmed).

Truesdell, W. H. (2003). Secrets of Affirmative Action Compliance (6th ed.). The Management Advantage, Inc.
(Author). p. 311.
Pedhazur, E. J. (1997). Multiple regression in bebavioral research: Explanation and prediction (3rd ed). Wadsworth.

OFCCP—US. Department of Labor (DOL), Employment Standards Administration, Office of Federal
Contract Compliance Programs (November 16, 2004). nterpreting Nondiscrimination Requirements of Executive
Order 11246 With Respect to Systemic Compensation Discrimination (Notice). Federal Register, Vol. 69, No. 220.

OFCCP—US. Department of Labor (DOL), Employment Standards Administration, Office of Federal
Contract Compliance Programs (June 16, 2006). Interpreting Nondiscrimination Requirements of Executive Order
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11246 With Respect to Systemic Compensation Discrimination (Notice). Federal Register, Vol. 71, No. 116.
41 CFR 60.2.17(b)(3).

Interpretive Standards, p. 35125.

Rudebusch v. Hughes, 313 F.3d 506 (9th Cir. 2002).

Teske, J. (Fall 2003). The significance of statistical significance: Ninth Circuit clarifies usefulness of
statistical evidence when implementing pay equity adjustments in Rudebusch v. Hughes. Loyola of Los Angeles
Law Review. Rev. 153.

Checking to see whether the model itself is significant can be accomplished by evaluating the ANOVA
associated with the model; the strength of the regtession model can be evaluated using the Adjusted R? value;
the predictive efficiency of the model can also be weighed by evaluating the Adjusted R? as well as the degree
of multicollinearity among the variables (which tends to inflate standard errors associated with predictions), as
well as making sure that the most relevant (fundamental) pay factors ate included in the model.
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ADDITIONAL RESOURCES

AFFIRMATIVE ACTION PLANNING AND AUDIT RESOURCES

OFCCP Website ....vvvvieeea bttp:] [ www.dol.gov/ ofccp/ index.htm

OFCCP Frequently Asked Questions .......... bttp:/ [ wwmw.dol.gov] ofecp/ regs/ compliance/ fags/ offags.bim

Census Data (2000 EEO File, Details) ......... hitp:/ | wwm.eeoc.gov/ stats/ census/ index.himl

Census Data (2000 EEO File, Live Data) ....... bttp:/ | wwm.census.gov/ ee02000

Census data for Puerto Rico . ..o .. http:] [ www.dolgov/ ofecp/ regs/ compliance/ PRicoeod. htm

Zip Code/County Search .................... hitp:/ | wwm.zip-codes.com/ search.asp

Construction AAP Guide . ................... bttp:/ [ wwmw.dol.gov/ ofecp| T-Aguides/ ctaguide.bim

Uniform Guidelines (Regulation Format) ... .... bttp:/ [ wwm.dol.gov] dol] allefr/ ESA/ Title_41/ Part_60-30/ toc.htm

Uniform Guidelines (User-Friendly Format) . .. .#p:/ [ www.nniformguidelines.com

AAP FactSheet ..o bttp:] [ www.dol.gov/ ofccp/ regs/ compliance/ aa.him

Compliance Manual ........................ http:/ | www.dol.gov/ federalregister] DocumentList.aspx? Agencyld=
10&Document Iype=3

State Job Bank Information .................. http:/ | wwm.jobbankinfo.org

FEDERAL REGISTERS, LAWS, AND REGULATIONS

Title VII of the Civil Rights Act of 1964 ....... http:/ | wwmw.eeoc.com/ policy/ laws title-vii-of-the-civil-rights-act-of-1964
E-Verify ... bitp:] [ www.dhs.gov] xprevprot/ programs/ ge_1185221678150.shitm
Americans with Disabilities Act ............... bitp:/ | wwm.dolgov/ ofecp/ regs/ statutes/ ada.him
Federal Register Notices ..................... bttp:/ [ wwmw.dol.gov/ federalregister] Documentlist.aspx? Agencyld=
10&Document Type=2

Regulations for AAPs (41CFR Chapter 60) . . . . .. http:/ [ wwm.dol.gov/ dol] allefr/ ESA/ Title_41/ Chapter_60.htm
Executive Order 11246 . ... ... oo bttp:] [ www.dol.gov] ofecp/ regs/ statutes/ eo11246.him
Section 503 of the Rehabilitation

Actof 1973, asamended .................. bttp:/ [ wwm.dol.gov] ofccp/ regs/ compliance/ sec503.btm
Vietnam Era Veterans' Readjustment Assistance

Actof 1974,asamended .................. bitp:/ [ wwm.dolgov/ ofccp/ regs/ statutes/4212.him
VEVRAA FactSheet ....................... bttp:/ [ www.dol.gov/ vets/ programs/ fact/ vet97-5.bhim
Policy Ditectives .. ......oovviviiiinin... bttp:/ [ wwmw.dol.gov] ofecp/ regs/ statutes/ eo11246.him
G-FIVE ... hitp:] | wwm.dol gov/ ofecp/ regs/ compliance/ directives/ dir282.htm
Federal Contractor’s Online Application

Selection System ... bttp:/ [ www.dol.gov/ ofecp/ regs/ compliance/ directives/ dir281.htm
Corporate Management Reviews .............. http:/ [ wwm.dol.gov/ ofccp/ regs/ compliance/ directives/ dir202.htm
Active Case Management (ACM) rules ......... hitp:] [ www.dolgov/ ofccp/ regs/ compliance/ directives/ dir285.htm

Investigative procedures when a test(s) is one
cause of adverse impact in hiting ........... bttp:/ | www.dol.gov/ ofecp/ regs/ compliance/ directives/ dir267. him
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Retention of Documents ..........coovvvn... bitp:/ [ wwm.dolgov/ ofecp/ regs/ compliance/ directives/ dir77_26.htm
Calculating Interest on Back Pay .............. bttp:/ [ www.dol.gov/ ofccp/ regs/ compliance/ directives/ dir280.htm
Sepatate Facility Exemptions ................. bttp:] [ www.dol.gov/ ofecp/ regs/ compliance/ directives/ dir260.htm

ADDITIONAL AGENCY AND ORGANIZATION RESOURCES

EEOC WebSIte . ..ovvvveiiieeeaeaa e http:] [ www.eeoc.gov
EEO-T ..o hitp:/ | wwm.eeoc.gov/ eeol survey
VETS-100 ..o hitps:/ [ vets100.vets.dol.gov
National Industry Liaison Group (NILG) ...... bttp:/ | www.nationalilg.org/ main.him!
National Opinion Research Center (NORC)

data for graduate surveys .................. bttp:/ [ www.norc.org/ homepage.bim

Employment Resource Directory
(OFCCP Regional Outreach) ............... http:/ [ wwmw.dol.gov/ ofecp/ ERRD/ errsrus.bitm
National Employment Law Institute (NELL) . . . ... bttp:/ [ www.neli.org
Society for Industrial & Organizational
Psychology SIOP) ...........covvn... hitp:/ | wwmw.siop.org
Ametican Psychological Association ........... bttp:/ | wwm.apa.org
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CALENDAR of EVENTS

DATE ORGANIZATION EVENT ADDITIONAL DETAILS CONTACT FOR MORE INFORMATION
3/21- National Employment Employment Law Briefing Las Vegas, NV www.neli.org
3/24/10 Law Institute
3/30/10 Arizona Affirmative Monthly Meeting Affirmative Action Plans Ato  John Garza, President
Action Association Z: Compliance Evaluations  JGQuadA@aol.com
4/8/10 Personnel Testing Council Luncheon Meeting Sacramento, CA www.ptcnc.org
of Northern California
4/8- National Employment ADA & FLMA Compliance Chicago, IL www.neli.org
4/9/10 Law Institute Update
4/8- Society for Industrial/ Annual Conference Atlanta, GA WWW.Siop.org
4/10/10 Organizational Psychology
4/15- National Employment ADA & FLMA Compliance San Francisco, CA www.neli.org
4/16/10 Law Institute Update
4/20/10 Arizona Affirmative Annual Conference Location TBD John Garza, President
Action Association JGQuadA@aol.com
4/21/10 BCG Institute for Webinar - Record Keeping 11:00AM - 12:30PM PST www.bcginstitute.org
Workforce Development For Transactions With An 2:00PM - 3:30PM EST
Emphasis On Adverse
Impact Analysis
4/22- National Employment ADA & FLMA Compliance Washington, DC www.neli.org
4/23/10 Law Institute Update
4/26— Northern California Human ~ HR West Conference South San Francisco www.hrwest.org
4/28/10 Resources Association
4/26— Society for Human Staffing Management Orlando, FL www.shrm.org
4/28/10 Resources Management Conference & Exposition
5/18/10 Arizona Affirmative Monthly Meeting Applicant Tracking John Garza, President
Action Association JGQuadA@aol.com
5/19/10 BCG Institute for Webinar - Compensation 101 11:00AM - 12:30PM PST www.bcginstitute.org

Workforce Development

For Federal Contractors—
Proactive Analysis for 2010

2:00PM - 3:30PM EST

* Dates and event information are subject to change. If you would like to submit an event for inclusion in the calendar,
please e-mail editor@eeoinsight.com.

CALENDAR
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DATE ORGANIZATION EVENT ADDITIONAL DETAILS CONTACT FOR MORE INFORMATION
5/20/10 Minnesota Affirmative Action  May Meeting Legal and Practical Issues of ~ Christi Anthony
Compliance Council Applicant Tracking Systems ~ Canthony@biddle.com
6/27- Society for Human Annual Conference San Diego Convention Center www.shrm.org
6/30/10 Resources Management & Exposition
8/3— Industry Liaison Group National Conference Red Rock Resort www.ilgnvegas2010.com
8/6/10 Las Vegas, Nevada
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